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S e c t i o n  ....................... 17 r e p o r t s  ..--. "- 

I n  Flugust 1.906 t h e  S e n a t e  S t a n d i n g  Corr imi t tee on  C o n s t i t u t i o n a l .  
and  L e g a l  O.l.'fa:irs p u b l i s h e d  a r e p o r t  t!n.t:i.tled C,Cn~mw~$,&:th 
Orr!.i?.Arjr!!.c.r! :::.-.I!nnuu.a.l ~ ~ ~ ~ ~ ~ ~ r . t ~ . ~ . ~ ~ ~ . ~ ~ ~ ~ ~ t ~ ! ~  eec3~iio:j J_F?._8.-4:::. .i.. 2. . The PQ r i  
d i s c u s s e d  . the ques, t : ion o f  a par l . iarnent:ary r e s p o n s e  %o . the 
Om%)udsrr1anis spec:i.al r e p o r t s  u n d e r  s e c t i . o n  1.7 o f  t h e  Orr!~~d-~.,~!.a-n, 
R c t  1976 .  'Two s u c h  r e p o r k s  r e l a t i n g  t o  t h e  QBC and  t h e  -"- 

Depa r tme r i t  o f  D e f e n c e  a r e  c u r l - e n t l y  b e f o r @  Parl: i .ament see 
( 1905 )  .Rdm3-n--R-~.vB!?-!! 7 0  i311d (1986 )  Ad,fi!.%n ..-.. ] 3 9 .  :In i . . t s  
r e p o r t  t h e  Corrirr i i t tee p r o p o s e d  t o  seek a r e f e r e n c e  f r o r r ~  t h e  
S e n a t e  t o  tht:, Cons t i : tu t i .ona l  and I..egal O f - f a i r s  Corr~miZ-.:Z-.:ee i n  
t h e  m a t t e r .  

On 2 1  A u g u s t  1986 t h e  Cha:i.ririan o f  t.he Cornrri:i.tt.ee, 
S e n a t o r  M : i chae l  Take,  gave  not::ice o f  a m o t i o n  u n d e r  a rh ich  t h e  
t w o  ex:i.st:i.ng sect: i.on 1.7 r e p o r t s ,  and  a l l  such  r e p o r t s  made i n  
t h e  .Fu.t.:ure, k l o u l d  be  r e f e r r e d  . to t h e  Senatre Comrni.t.t:ee. The 
Ser1at.e subsequer i t . l .y  passed  S e n a t o r  T a t e ' s  m o t i o n  on  
2 2  Augus t  1986 .  

C o n f e r e n c e  o f  Orr~budsrr~eri .. -. ............ 

The N i n t h  Con fe rence  of O u s t r a l a s i . a r i  and  P a c i f i c  Orr~budsrrien was 
h e l d  i n  Hob i i r t .  d u r i n g  . the week corr~rnenciny 6 Oc%ober  1986 .  
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P o l i c i e s  w " o n  d e n i a l  -....-...--,..,,,7---- o f  l e g a l  l i a b i l i t y  

F o l . l o w i n g  v a r i o u s  co rnp la i . n t s  t h e  Ombudsman's o f f i c e  has beer1 
exarnin: ing . the Cornrnonwealth 's p r a c t i c e s  i n  r e l a t i o n  t o  
adrn iss i .on o r  d e n i a l ,  of  l e g a l  1 . i . a b i . l i . t ~  whe re  c l a i m s  a r e  mado 
aga r i ns t  %he Corr~rnonwealth, e s p e c i a l l y  : i n  r e s p e c t  o f  rno.tor 
veh ic1 .e  acci.den.I:.s . I n  on(? recc?nt. case  t h e  c o m p l a i n a n t ' s  c a r  
was t l  a rrla g ci! d 13 y a r LI n ahra y a r rn y t r u c k . I... i a b . i  l i. .t y lrra s t l  e n i e d by  
t h a!! C o rrlrrlo II~AI a;! a 1.1; h o n t l.1 e g r o (.I rl d t li a t t h e a c c i. d e ri t o c c u r r (? d 0 I'I 

Cornrnoriweiil:I:h l a n d  (whe re  t h e  cornpl.a: inant had  f 'orrnal a p p r o u a l  
t o  par jk)  whickt carr: i .ed art ' a l . l ,  c a r e  ric) respons:i.b:i.l.i.t:y' 
d : i , s c l a i r r i e r .  Wha?n . the ~rr~a.k.t:er was . taken  up  by .[-.he O~nlnudsrr~an t h e  
cornpl .a i r iar ) t  prorr1pt.l.y receri.vc?d a n  ex g r a t i . a  payr r~er l t ,  b u t  
f u r . t h e r  i n q u i r i e s  a r e  b e i n g  rnade by . the Orr~b)~~dsrnan : i n t o  
w h e t h e r ,  d e s p i t e  l e g a l  g r o u n d s  f o r  t h e  d e n i a l  o f  l i a b i l i t y ,  
lrhe p r a c t i c e s  o f  t h e  Corr~mon~deal th  a r e  a p p r o p r i a t e .  

T a x a t i o n  R e l i . e f  Boa rds  a r e  e s t a b l . i . s h e d  u n d e r  s e c t i . o n  2 6 5  o f  
,k he .J..n.~.omk-..T-c.x n_s_.~..~..~~,.m:,,~.:t.,,,,~n.,~t i2.3.6 I: o c o n s i d  e r a lo P 1. i c a ti. (:) n s 
f rorn pe r s t : ) r ~s  sc?eki.ng r e l . e a s e  f r o r r ~  t h e  l.:i.abi.l.:i.ty t.o pay  t a x  
because  o f  ' s e r i o u s  h a r d s h i p ' .  The Boa rd  i s  rr~ade LIP o f  
del.egat.er; of '  t h e  Corr~rr~:i:;s:iorier oF Taxat:i.ori, t h e  S e c r e t a r y  t o  
. the Depar. trnent o f  F i n a n c e  and . the (;ornp,t.rol. ler,--Gc?neral o f  
Cu!; tom!; . 

F o r  sorne t i r r ~ e  t h e  Ornbudsrnan's o f f i . c e  ha:; beer) :inva?sti.gat:i.rig 
c o m p l a i n t s  a b o u t  t h e  p r a c t i c e  o f  T a x a t i o n  R e l i e f  Boa rds  n o t  t o  
r e c o r d  r e a s o n s  f o r  t h e i r  d e c i s i o n s  o n  r e q u e s t s  f o r  r e l e a s e  
f r o rn  t a x a t i o n  d e b t s .  The T a x a t i o n  O f f i c e  had  r e s i s t e d  t h e  
Ornbudsrnan's r e q u e s t  f o r  r e a s o n s  t o  be  r e c o r d e d  arid has based  
i t s  a r g c ~ ~ n e n % s  o n  c o s t . . . - b e n e f i t  g r o u n d s .  R e c e n . t l y ,  howeve r ,  khe 
Cornrr~i .ssioner o f  T a x a t i o n  : i .ndicat.ed a p reparc !dness  t o  t r y  and 
t l e u e l o p  c r i . te r : i . a  arid p r o c e d u r e s  wl-i:ich hrou ld  e n a b l e  sortie k:i.r)d 
o f  ' clic!ck l . i . s t '  rc lcorc l  o f  r e a s o n s  t o  be mainta: inet l  w:i.thout:. 
~.tndue d i v e r s i o n  o f  r e s o u r c e s .  A gt,~i.del.: ines c : i r cu l . a r  w-1.1.1 a l s o  
be d e v e l o p e d  f o r  p u b l i c  I-el.aaase . 

A t  i t s  September rnee.t::irig - the Cot .~nc i . l  dec:i.ded t o  p l a c e  a 
p r o j e c t  01.1 Taxal:. iori Re:li.ef Boa rds  ori its hrork p r o g r a r r ~ .  T'k1i.s 
. F o l . l o ~ s  . the t r a n s f e r  o f  ce r . ta : in  .Ft,~nc-t ior is c o n c e r * n i n g  % h e  
Boards  f r o r n  t.he Taxat:i.ori Boards  o f  R e v 5 . e ~  t o  t h e  00"l'. 

The C a n b e r r a  Bu1 le t . i . n  o f  P u b l i c  Administration u -- . p r 5 0 c e e d : i n y ~  ... 

2.f: ....... ?-eL!!.incr o.nnn .... t~h.~.~~O~r!rk~u~~.s~~~~a.n~ 
The C a n b e r r a  Bt,tl.l.e.t.in of  P ~ l b 1 . i ~  Adrr~:inis.tra.t:. ior) i s  t h e  :iourYlal. 
o f  the! A.C:l". D i v i s i o n  of' t h e  Royal.  Austlmal.:i.an I : r~st: i . tut :e 0.F 
P u b l i c  0clrniri: istrat..- iun. :It i s  p ~ , ~ b l i s h e d  f o u r  t:i.rnes a y e a r  and  
cover r i  g o v e r n m e n t  a t  nai-. ional. and  s t a t e  l e v e l s ,  n r t : i . c l es  
carribrace a d r r ~ i r ) i s l - . r i ~ t r i u e  : i ssues  and  o-l-.her rna:..l-.ers o f  i n , k e r e s t  t o  
goverrirnen.t. a c l r r ~ i n i r ; t r a t . ~ r s  . Each i . s s u e  a l s o  c o n t a i n s  rev:i.ews 
o.F r e c e n t  books  o n  po l . i . t ; i c s ,  gouerrirnen.t, l a w ,  econorn:ics and 
i r i dus - l : ~ - i s l  r c? la t : i . ons ,  fl r e c e n t  i s s u e  (Vol.cnrne XI:I: N o .  4. Sumrner 
r 9  8  5  ) i s e 11.t:. i % I. e d I t ~ g  ..,... ~~Rk, .~ud. .~ . r~~.ar!  ,,,..r! :t~.t!.~.~~-~!..9~t! ~~-P-~-.~~o,.~.~~-L~Y.~~.~~G.~..~s~?. , a 
corita:i.ris a r epo r l - .  of- p roceed i . ngs  of' a sern i r iar  hel.t l  o n  
7 September 1 9 8 5  at: . the S c h o o l  o f  .khe 0 u s k r a l i . a n  N a t i o n a l .  
U n i v e r s i t y  . 



Thai! C o u r t s  

I n 09.lC.-gr ..... ?..n.oor: Y S~.r.r:ffcck..i..~.n.d R. O.r..s. ( 4 Q 1.1 9  LI s t 1 9 8 6 ) My J s .h i c e 
Sheppa rd  he l . t l  t l i a k  the: app l . i . ca r i t s ,  an  Angl.:i.can m i n i s t e r  arid a 
Rorrlan Ca.l:.hol.:ic p r i e s % ,  had  no s%.and:iny t o  b r i n g  proceet:l:ings 
b e f o r t .  t h e  Fc.de~-al Cour t .  u n d e r  t h e  Adrr~i.ri:i.str~al:.:i.ue D e c i s i o n s  
( J u c l i c i a l  Reu:i,ew) A r k .  'The appl i .car i l :s we re  s tzek ing  r eu i ek r  o f  
dec: is i .ons ra? l .a t i . r ig  t o  t h e  r e g i s t l - a t . i . o n  o f  t h e  - i . r r~ported f i . l . rn 
' J e  uous  s a l u e  M a r i a '  (1ia:i.l M a r y ) .  The t l e c i s i . o r i s  we re  made 
p u r s u a n t  t o  t h e  Custorn!; (C:i.ne~.nintograph F i I r r l s )  R e g u l a t i . o n s  . In 
r@acki.i.ng i . t s  c l e c i s i o n  t h e  C o ~ ~ r . t  conc l .uded  . t h a t ,  
not. lu i . t l . istar idi .nq t:hei.r s p e c i a l .  posi.t:..iori a:; rr1in:isters o f  
r e I . i g i . o n ,  t h e  appl . icar1- ts  ( l i d  n o t  s. tand i n  any  tl:i.F.Fc!r.ent 
po!; i . t i .on f ro r r l  cour1t:le:;s o t h e r  rr~azrnbers o f  t h e  corr~rr~un:i.t:.y who, 
kr-i:th u a r y i n y  dc!greazs o f  co rn rn i t r r ~en t  p r o f e s s  t h e  C h r i s t i a n  
fai.t.l.1. l"he C o u r t  c o r i s i t l e r e d  t w o  recen:. dczcis:i.oris o f  t h e  I.i:igh 

.... u r t .fius..Lr.~J..L.cm Cc~.~I!~..~~rrr!!~a~ttI..oon.nn.~E..o.uu.~!~d..a:~~:iioonn.n ..i.r!c., !? n.n~,_o~~!.[nor!k!~:?,.i.-t-th 
. ....... ...... ............... ........... ....... of  A u s t r a I. i a ( I 9 8 a ) 1 4.6 c I... R 4.9 3 a rid OC!!!~, v .?_11.1cco2 I?"P- ..P.Pnn!~!~sst:..r~I~.~Lfi 

L t d  (1.981) 149 C1.R 2 7 .  'There was a q u e s . t i o n  whe- ther  t h e  . 
dE!(::is:ion i n  Q n , y ~ L - c , , ,  i n  par t : i . cu l .a r ,  r e q u i . r e t l  a f ir i t l : i .ng t h a t  
t h e  appl. : ican.ks i n  (30,,$,,? had .lrl.ie requ:is:i lze s t an t l : i r i y .  I n  Qng-s.,-!., 
case  ..... - t h e  a p p e l . l a n t s  we re  merr~bel-:; o f  t.1'16: (;ourrid:itcI.i.-.-jrnara 
A b o r i g i n a l  cornr11urii.ty and,  as  such ,  I~lerE! c u s . t o d i a n s ,  accord:i.ng 
t o  t h e  l a w s  and cus to r r~s  o f  t h a t  corr~~-nun:i.ty, o f  i t s  ance! ; t ra l .  
reI.: i .cs. Cert.a:iri r e l . : i c s  1Arer.e .Four~cl on  1:he ~-espor idc:nt 's  ].and 
ant l  t h o s e  r e 1 . i . c ~  we re  p r o t e c t e d  by t h e  U i . c t o r i . a n  fir&e,g,L,gg,j:,:,~,1;, 
and f i b o r i g i n a l  Re l : i c s  P r e s e r u a t . i o n  Q c t  1972 .  'The appe '1 . lan.k~ .. ." " " .- 
we re  h e l d  l:.o have  st:andi.ng 1:o ri.nstr:i.t:uIr.e proceed:i.ngs t o  en.f.'orce 
. the R e l . i c s  A c t  i . n  r e s p e c t  o.F r e l i c s  o n  . the r e s p o n d e n . t l s  l . and .  

Mr J u s t i c e  Sheppar t l  i n  Qqj,g, con:;:i.tlered t h a t  percep.t : i .or is oF 
. F a c t u a l  s.irni.lari:lzies kri:th o t . he r  c i l ses  a r e  r a r e l y  o f  ass: is tan.c t?  
and may la?at l  a c o u r t  i n t o  e r r o r .  

The d e c i s i o n  has been  appeal .ed . to  . the F u I 1  C o u r t  o f  t h e  
F e d e r a l  C o u r t  and  i . s  l r i .s tc !d  f o r  h e a r i n g  i . n  Sydriczy on  F r i d a y  2 4  
O c t o b e r  1986 .  

I n .BlL.i3c-kk!.al.?, ..... u .u..u. Cc~.!:n.n!.on.k!cEi!.c.l~:~"r-"r-h of ...... f?_uu.ss:4:.r.i3i3Lff~ ( 1 8 J t . l l  Y 1 9 8 6 t he 
FuI.1. C o u r t  o f  thaz Fede ra l .  C o ~ ~ r t  ( N o r t h r o p ,  Kee1.y arid W i l c o x  
J J . )  s e t  a s i d e  a d e c i s i o n  o f  , the AQT a l l o i ~ r i n g  a t l i s c o ~ ~ n t  o f  
4.. 5% f o r  t h e  b e n e f i t  o f  p r e s e n t  r e c e i . p t  o f  fu t .~ .~r ,e  payrnents i . n  
, the c a l c u l a % . i . o n  o f  a l ~ i r n p  surn payrnent u n d e r  t h e  C , o ~ ! ~ ? _ g ~ ~ 3 , ~ ~ , , ~ ~ , n  
I.&on!!~nw_?.?il.t:L! ~ ~ . u ~ ~ r . ~ ! ! ! ~ ~ n ~ t ~ ~ ~ ~ ~ ? . ~ ! . L . o ~ ~ c ~ ? . s ~ . ~  f!..c.,t: ." ..... 1..9991!.2r. i n r e  s P @ c 1; of  
p a r t i a l  : i ncapa t : i . t y  f o r  w o r k .  ('The AA'T's d e t : i s i o n  was r e p o r t e d  
a t  ( 1985 )  ?_d,n!,i_n_ R,~~,,pPcBw 4 6 . )  The F u l l  C o u r t  he1.d t h a t  thaz AAT 
had  been  : i n c o r r e c t  : i n  i-t:s concI.us:i.on t h a t  . the I.i:igh C o u r t  had  
d e c i d e d  i n  Lojorg,yjG.s u W$,l.ll.I$~~ (1.98 1) I 5 0  C1.R 4.02 t h a t ,  as a 
r n a t t e r  oF l a w ,  a c l - i scoun t  r a % e  rnus,t be a d o p t e d .  The F u l l .  
Co u r t a l s o c on  s i t j  e r ed  t ha t. J:,o-~-o,r,gu-jL-~.,,~,~ ~:~g,r;~?,. s ho (4 1. d t) az LI s  e d 
o n l y  .For a s s i s t a n c e  : in  de te r r n i n : i n y  a r a t e  o f  t l : i scoun t  as a 


