
Thai! C o u r t s  

I n 09.lC.-gr ..... ?..n.oor: Y S~.r.r:ffcck..i..~.n.d R. O.r..s. ( 4 Q 1.1 9  LI s t 1 9 8 6 ) My J s .h i c e 
Sheppa rd  he l . t l  t l i a k  the: app l . i . ca r i t s ,  an  Angl.:i.can m i n i s t e r  arid a 
Rorrlan Ca.l:.hol.:ic p r i e s % ,  had  no s%.and:iny t o  b r i n g  proceet:l:ings 
b e f o r t .  t h e  Fc.de~-al Cour t .  u n d e r  t h e  Adrr~i.ri:i.str~al:.:i.ue D e c i s i o n s  
( J u c l i c i a l  Reu:i,ew) A r k .  'The appl i .car i l :s we re  s tzek ing  r eu i ek r  o f  
dec: is i .ons ra? l .a t i . r ig  t o  t h e  r e g i s t l - a t . i . o n  o f  t h e  - i . r r~ported f i . l . rn 
' J e  uous  s a l u e  M a r i a '  (1ia:i.l M a r y ) .  The t l e c i s i . o r i s  we re  made 
p u r s u a n t  t o  t h e  Custorn!; (C:i.ne~.nintograph F i I r r l s )  R e g u l a t i . o n s  . In 
r@acki.i.ng i . t s  c l e c i s i o n  t h e  C o ~ ~ r . t  conc l .uded  . t h a t ,  
not. lu i . t l . istar idi .nq t:hei.r s p e c i a l .  posi.t:..iori a:; rr1in:isters o f  
r e I . i g i . o n ,  t h e  appl . icar1- ts  ( l i d  n o t  s. tand i n  any  tl:i.F.Fc!r.ent 
po!; i . t i .on f ro r r l  cour1t:le:;s o t h e r  rr~azrnbers o f  t h e  corr~rr~un:i.t:.y who, 
kr-i:th u a r y i n y  dc!greazs o f  co rn rn i t r r ~en t  p r o f e s s  t h e  C h r i s t i a n  
fai.t.l.1. l"he C o u r t  c o r i s i t l e r e d  t w o  recen:. dczcis:i.oris o f  t h e  I.i:igh 
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L t d  (1.981) 149 C1.R 2 7 .  'There was a q u e s . t i o n  whe- ther  t h e  . 
dE!(::is:ion i n  Q n , y ~ L - c , , ,  i n  par t : i . cu l .a r ,  r e q u i . r e t l  a f ir i t l : i .ng t h a t  
t h e  appl. : ican.ks i n  (30,,$,,? had .lrl.ie requ:is:i lze s t an t l : i r i y .  I n  Qng-s.,-!., 
case  ..... - t h e  a p p e l . l a n t s  we re  merr~bel-:; o f  t.1'16: (;ourrid:itcI.i.-.-jrnara 
A b o r i g i n a l  cornr11urii.ty and,  as  such ,  I~lerE! c u s . t o d i a n s ,  accord:i.ng 
t o  t h e  l a w s  and cus to r r~s  o f  t h a t  corr~~-nun:i.ty, o f  i t s  ance! ; t ra l .  
reI.: i .cs. Cert.a:iri r e l . : i c s  1Arer.e .Four~cl on  1:he ~-espor idc:nt 's  ].and 
ant l  t h o s e  r e 1 . i . c ~  we re  p r o t e c t e d  by t h e  U i . c t o r i . a n  fir&e,g,L,gg,j:,:,~,1;, 
and f i b o r i g i n a l  Re l : i c s  P r e s e r u a t . i o n  Q c t  1972 .  'The appe '1 . lan.k~ .. ." " " .- 
we re  h e l d  l:.o have  st:andi.ng 1:o ri.nstr:i.t:uIr.e proceed:i.ngs t o  en.f.'orce 
. the R e l . i c s  A c t  i . n  r e s p e c t  o.F r e l i c s  o n  . the r e s p o n d e n . t l s  l . and .  

Mr J u s t i c e  Sheppar t l  i n  Qqj,g, con:;:i.tlered t h a t  percep.t : i .or is oF 
. F a c t u a l  s.irni.lari:lzies kri:th o t . he r  c i l ses  a r e  r a r e l y  o f  ass: is tan.c t?  
and may la?at l  a c o u r t  i n t o  e r r o r .  

The d e c i s i o n  has been  appeal .ed . to  . the F u I 1  C o u r t  o f  t h e  
F e d e r a l  C o u r t  and  i . s  l r i .s tc !d  f o r  h e a r i n g  i . n  Sydriczy on  F r i d a y  2 4  
O c t o b e r  1986 .  

I n .BlL.i3c-kk!.al.?, ..... u .u..u. Cc~.!:n.n!.on.k!cEi!.c.l~:~"r-"r-h of ...... f?_uu.ss:4:.r.i3i3Lff~ ( 1 8 J t . l l  Y 1 9 8 6 t he 
FuI.1. C o u r t  o f  thaz Fede ra l .  C o ~ ~ r t  ( N o r t h r o p ,  Kee1.y arid W i l c o x  
J J . )  s e t  a s i d e  a d e c i s i o n  o f  , the AQT a l l o i ~ r i n g  a t l i s c o ~ ~ n t  o f  
4.. 5% f o r  t h e  b e n e f i t  o f  p r e s e n t  r e c e i . p t  o f  fu t .~ .~r ,e  payrnents i . n  
, the c a l c u l a % . i . o n  o f  a l ~ i r n p  surn payrnent u n d e r  t h e  C , o ~ ! ~ ? _ g ~ ~ 3 , ~ ~ , , ~ ~ , n  
I.&on!!~nw_?.?il.t:L! ~ ~ . u ~ ~ r . ~ ! ! ! ~ ~ n ~ t ~ ~ ~ ~ ~ ? . ~ ! . L . o ~ ~ c ~ ? . s ~ . ~  f!..c.,t: ." ..... 1..9991!.2r. i n r e  s P @ c 1; of  
p a r t i a l  : i ncapa t : i . t y  f o r  w o r k .  ('The AA'T's d e t : i s i o n  was r e p o r t e d  
a t  ( 1985 )  ?_d,n!,i_n_ R,~~,,pPcBw 4 6 . )  The F u l l  C o u r t  he1.d t h a t  thaz AAT 
had  been  : i n c o r r e c t  : i n  i-t:s concI.us:i.on t h a t  . the I.i:igh C o u r t  had  
d e c i d e d  i n  Lojorg,yjG.s u W$,l.ll.I$~~ (1.98 1) I 5 0  C1.R 4.02 t h a t ,  as a 
r n a t t e r  oF l a w ,  a c l - i scoun t  r a % e  rnus,t be a d o p t e d .  The F u l l .  
Co u r t a l s o c on  s i t j  e r ed  t ha t. J:,o-~-o,r,gu-jL-~.,,~,~ ~:~g,r;~?,. s ho (4 1. d t) az LI s  e d 
o n l y  .For a s s i s t a n c e  : in  de te r r n i n : i n y  a r a t e  o f  t l : i scoun t  as a 
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m a t t e r  o f  f a c t  and n o t  t o  p r o v i d e  a  p a r t i c u l a r  d i s c o u n t  f i g u r e  
by whi.ch a ca l . cu l . a t i . on  ofr 1.urr1p sum compensat:i.on must  be 
a d j u s t e d .  The m a t t e r  was rernit t :ed t o  t h e  O A ' T  t o  be hea rd  
a g a i n  w i t h  such f u r t h e r  evi.dence as t h e  T r i b u n a l  may a d m i t .  
The Cornmonl~lealth has been g r a n t e d  s p e c i a l  l e a u e  f r o m  t h e  H i g h  
C o u r t  t o  appeal. a g a i n s t  t h i s  d e c i s i o n .  

C o n s ~ t i t u Z . : i o n a l  r i9h. t :  o f  re l . i . g i ous  f reedom ." " " " ..,,,.,,,, " " 

I n  LC!?"GI.C..?.~ ~ . ~ . ~ " ~ ~ . . ! ? ~ ~ ! . , , " ~ , ~ ~ . , ~ ~ ~ ~ : ~ ~ , ~ ; L ~ ? ~ ! , "  ,.,. !i-L?!l?-".,k'" !-?~.L!~:-?;"%-EE f:.~.r- 
1rrlrnigra.tion - and ........ w E t h n i c  R f f a i r s  ( 2 5  J u l y  1986) a p p l i c a % i o n s  
were b r o u g h t  under  t h e  AD(JFi) A c t  arid s e c t i o n  39R o f '  t h e  
Ju tJ i .c ia ry  Rc t  cha1. leng ing  a  dec i s - i on  o f  t h e  M: in i s te r  re.Fusing 
t o  g r a n t  pe rn~anen t  r e s i d e n t  s t a t u s  t o ,  arid o rda?r i r ig  t h e  
d e p o r t a t i o n  o f ,  t h e  Imam o f  t h e  Lakemba Mosque i n  Sydney.  
f l l l e g a t i o n s  were made t h a t  t h e  Imam was t h e  focus o f  p o l i t i c a l  
and i d e o l o g i c a l  d i v i s i o n s  w i t h i n  t h e  Lebanese community, and 
t h e  b a 3 i s  on w h i c h  t h e  M i n i s t e r  a c t e d  was e s s e n t i a l l y  t h a t ,  
l ~ l h e t h e r  t h r o u g h  h i s  own f a u l t  o r  o t h e r w i s e ,  t h e  Imam's 
presencc? i n  A u s t r a l i a  b r o u g h t  t r o u b l e ,  'The Court.  (Mr J u s t i c e  
P incus )  r e j e c t e d  a  number of argumenks r a i s e d  i n  t:he 
appl.-i.cat:i.on under  t.he Adrni.rii.s tleat;i.ue Ueci.si.ons ( J u d i c i a l  
Review) A c t ,  i n c l t . ~ c l i n g  arguments r e l a t i n g  .to n a t u r a l  jus.l:. ice 
and ur~reasoriabl.a:riess, I t :  a l s o  reja?ct:a?d an argur r~ent  based on 
t h e  Human R i g h t s  Corr~rr~ iss ion R c t  . t ha t  .tihe M i n i s t e r  had breached 
a r t i c l c l s  of t h e  I n t e r n a t i o n a l  Covenant  on Ci.u-i.1. arid Po:l.:i.t-i.cal, 
R i .gh ts .  The C o u r t  t h e n  Focussed on sec-lz:i.on 116 o f  .the 
Cornrnonwealth Const ; i . tu t i .on,  whi.c h  stat .es : 

The Commonwealth s h a l l  n o t  make any l a w  f o r  e s t a b l . i s h i n g  
any r e l i g i o n ,  o r  f o r  i n l pos ing  any r e l i . g i o u s  observanct-! ,  o r  
f o r  p r o h i b i t i n g  t h e  F r e e  e x e r c i s e  o f  any r e l i g i o n ,  and no 
rel.:i.gi.ous t e s t  s h a l l .  be r e q u i . r e d  a:; a  q u a l i . f i c a t : i o n  F o r  
any o f f i c e  o r  publ.:i.c " c rus t  under  t h e  Commonweal:th. 

The quest:i.on was whethel- t h e  quarantea? p r o v i d e d  an inhi.b:it:i.on 
on t h e  e x e r c i s e  of t h e  M i n i s . t e r l s  powers ~ ~ n d e r  %he M i g r a t i o n  
A c t .  The C o u r t  conc luded that: t h e  r e s p o n d e n t ' s  ac t i .o r is  
in t l : i ca ted  h i s  d e s i r e  n0.t t o  i n . t e r f e r e  1 ~ 1 i t h  .the r e l i g i . 0 ~ ~  
observances o f  t h e  members o f  t h e  Mosl.em f issociat - i .or i  arid n o t  
.to p u t  a  s t o p  t o  irnportaniz a s p e c t s  o.F .them. However, .t:.he 
Court: c o n s i d e r e d  t h a t  t h e  sec t j .o r i  11.6 g~ la ra r i kee  ra:qui.red the? 
responden t  t o  . take two m a t t e r s  ; i n to  a c c o u n t .  F i r s t ,  .the 
responden t  had no r : i gh t  t o  t:xerci.sa! h i s  powers i .n  such a  way 
as t o  p u t  an end t o  e x p r e s s i o n s  o f  a  p u r e l y  r e l i g i o u s  
c h a r a c t e r  on t h e  p a r t  o f  t h e  Irnarr~. Second ly ,  t h e  r e s p o n d e n t ' s  
d e c i s i . o n  sh01.1ld n o t  be b r o u g h t  a b o u t  by an op in i . on  .Formed by 
h im  t h a t  t h e  flssoc;i.at:i,ori1s memk~ers m i g h t  be belzter  se rved  
r e 1 , i g i o u s l y  by an Imam o t h e r  t h a n  t h e  one t h e y  had chosen.  

H i s  Honour coricl.uded t h a t  t h e  responden t  d i d  not: t a l t e  t:llese 
r r la t te rs  i n t o  a c c o u n t .  He t h e n  added : 

I do n o t  h o l d  t h a t  t h e  (Imam) c o u l d  not: have been l a k 1 f u l . l ~  
d e p o r t e d .  My cor ic lus; ion i n  h i s  f a v o u r  i s  l i m i t e d  t o  t h e  
p o i n t  t h a t  s .  11.6 r e q u i . r e d  t h a t ,  m a t t e r s  be: c o n s i d e r e d  whi.cli 
were n o t  c o n s i d e r e d .  

The m a t t e r  was rerr~zi.t:t:a?d t.o t h e  responden t  f o r  recorisiderat:: i.orl. 
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"The .... P l a . t k e r s l  -..-- case  ", ( 1 2  

& ~ Y P  .s.h.az!!...pp..& ...,.. 0,~s. .$....$... u uuu.uu M.~5~~nn:i~.~~t:t:.o,.o,~.C.C..f:~or~ ..... L1~!~!-1~4~.a._4:.1~r!r! r;l-n.d .d..d.d...d E2.h.n.f fcccccccCnf ffa!ilrrr;. 
( 17  J61l.y 1986)  r e l a t e d  . to t h e  e n t r y  i n t o  A u s t r a l i a  o f  a  g r o u p  
o f  Ant>r:i.cari e n t e r t a i . n e r s  ca l1 .ed ' T h e  P l a t t e r s ' .  T'he 
a p p l i c a t : . i o n ,  rnade u n d e r  t h e  A t l r r t i n i s ~ t r a ~ t i v e  D e c i ~ i o r i s  ( J u d : i c i . a l  
Rev ie~r l )  A c t ,  c h a l l e n g e d  a  d e c i s i o n  r e f u s i . n g  app r ' ova l  o f  
sponso rsh : i p  o f  .I:.he u: is j . t  o f  t h e  g r o u p  , to Aus . t ra1 i .a  w h i c h  I A I ~ ~ S  

p r e l i . r r t i n a r y  t o  t h e  d e t e r r n i n a t i o r i  o f  appl l i .cat: i .or is f o r  t.he i s s u e  
o f  temporary e n t r y  pe r r r 1 i . t ~  u n d e r  s e c . t i o n  6 o f  . the M$-g,rgtri"a.~ 
A c t  1.958. - S e c t i . o n  6  ernpowers t h e  M i n i s t e r  t o  i s s u e  t.empolnary 
e n . t r y  perrni.t:s b u t  does no.t s p e c i f y  c r i . t e r i . a  t o  be a p p l i e d  i n  
corisi.der:i.ng p a r t i c ~ , ~ l . a r  c a s e s .  Howeuer ,  t h e  Mzi.n:ister had  
a d o p t e d  a  s.t.a.ternent o f  p o l : i c y  and p r o c e d u r e s  i n  r e l a t i . o n  , to 
t h e  tsrnpcrrary  e n t r y  i.nCo Rustral.: i .a o f  e n t e r t a i n e r s  and  r e l a t e d  
p e r s o n n e l ,  Mr  J u s t i c e  W i l c o x  h e l d  t h a t  .I-.here had  been  a  
d e n i a l .  o f  n a t u r a l  j u s t r i c e  i n  t h e  r r~a l t i ng  o f  t h e  M: i .n i s tc ! r t s  
d e c i s i o n ,  t h a t  r e l e v a n t  c o n s i d e r a t i o n s  had n o t  been  . taken  i n t o  
a t : coun t  and  t h a t .  t h e  dec : i s i on  was unreasor1abl.t:. Hi.s Honour  
r e g a r d e d  t h e  case  a s  a n  e x c e p t i o n a l  one  and ,  p u r s u a n t  t o  
set:.t:iori 16(1.)  ( d )  o f  t h e  Ad r r~ i n i . s t r r a t . i ve  0eci.ssi.ons (Jud: ic- i .a l  
Rev iew)  R c t ,  o r t l e r e d  t h e  M : i n : i s t e r  .I:o a p p r o v e  t h e  a p p l . i c a t i . o n s .  

T'he d e c i s i . o n  of' Mr  J u s t l . c e  Wi.l.cox n o t e d  above  was t a k e n  o n  
a p p e a l  %o  t h e  F u l l  C o u r t  o f  . the F e d e r a l  Cour t .  i n  M.~-~$.$-~,.o,,r--fe_r_~ 
Imrn&rak..l.on .... and  Et.l.1ni.c -- f l f f a i r s  u  Conyngharr~ --..- & O rs  ". ( 2 5  Ju1.y 
1 3 8 6 ) .  The a p p e a l  r e l . a . t ed  t o  t h e  n a k u r e  o f  t h e  r e l i e f  t o  w h i c h  
t h e  r e s p o n d e n t s  we re  enC:it:l.ed, The appe l . l . an t  cor i t .ended t h a t  
t h e  o n l y  appropr ia . l ze  r e l i e f  was , the se. l - . . t ing a s i d e  o f  , the 
d e c i s i o n  and  t,he r e m i s s i o n  oC t,he m a t t e r  t o  the: M i n i s t e r  w i t h  
a  d i r e c t i o n  % h a t  he d e c i d e  t h e  r r~a t t . e r  a c c o r t l i n y  t o  l a w .  The 
C o u r t  he1.d t h a t  s e c t ; i o n  1.6(1.) ( d )  o f  t h e  R d m l r i i : ; t r a t i v e  
D e c i s i o n s  ( J u d i c i a l  Reuiew) f i c t  c o n f e r s  power  o n  t h e  C o u r t ,  i n  
a p p r o p r i a t e  cases ,  t o  o r d e r  a  d e c i s i o n  maker  t o  d e c i d e  a  
rr~a.t.t:er i n  a  p a r t i c u l a r  way .  Sheppa rd  J .  ( w i t h  whose j u d g m e n t  
Beaumont and  B u r c h e t t  JJ,  a g r e e d )  s a i d  : 

If t h e  dec i s i . on - -make r ,  a l t h o u g h  h i s  d i s c r e t i o n  has 
m i r ; ca r r l . ed ,  i!; ] . e f t  w i t h  a  r e s i d u a l  d i s c r e t i . o n  u n d e r  t h e  
s ta t : .u te  t o  d e c i d e  t h e  ~ ~ l t i r r ~ a t e  q u e s t i o n  f a u o u r a b l y  o r  
u n f a v o u r a b l y  t o  t h e  s u c c e s s f u l  a p p l i c a n t . ,  t h e  o r d e r  w h i c h  
t h e  C o u r t  rnakes s h o u l d ,  n o t w i . k h s t a n c l i n y  t h e  w i d , t h  o f  s  . 16 
o f  t h e  A c t ,  u s ~ ~ a l l y ,  i.f n o t  i . n v a r i a b l . y ,  be  one w h i c h  
r e rn i k s  t h e  rnak te r  f o r  ,Fur . ther  c o n s i d e r a t i . o n  a c c o r d i n g  t o  
l a 1  Where, as h e r e ,  w h a t  has t . r a n s p i . r e d  has amounted t o  
a  c o n s t r u c t i v e  f a i l u r e  t o  d e a l  w i t h  t h e  r e a l  a p p l i c a t i o n  
w h i c h  has been  made, i t  wi.1.l. sornet:irnes be  a p p r o p r i a t . e ,  
( f o r  examp le ,  i n  cases  o f  s u b s t a n t i a l  u r g e n c y  f r o m  t h e  
p o i . n t  o f  v i e w  of: t h e  a g g r i e v e d  p a r t y )  t o  r e q u i r e  t h e  
d e c i s i o n - - m a k e r  t o  rnake a  d e c i s i o n  f o r % h w i t h  o r  w i . th i . r i  a  
li.rrt:i.ted t i . rne. 

The F'u1.l C o u r t  a l l o w e d  t h e  a p p e a l  arid v a r i e d  t h e  o r d e r s  rr~atle 
by  Mr J u s t i c e  W i l c o x .  
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M i q r a t i o n  q u e u e . . - j u r n p i n ~ , , - 2 - o l i c y  

I n  Tanq & Anor u H u r f o r d  ( 2 0  December 1985) Mr J u s t i c e  
Sheppard d i s r n i s s e d  an a p p l i c a t i o n  unde r  t h e  A d r n i n i s t r a t i u e  
D e c i s i o n s  ( J u d i c i a l  Rev iew)  f l c t  t o  r e v i e w  d e c i s i o n s  r e f u s i n g  
r e s i d e n t i a l  s t a t u s  and o r d e r i n g  t h e  d e p o r t a t i o n  o f  t h e  
a p p l . i c a n t s .  Tang was m a r r i e d  t o  an  Aus t ra l . i . an  c i t i z e n  and was 
%he son o f  n a t u r a l i s e d  A u s t r a l i a n  p a r e n t s  i n  ill h e a l t h .  ,KIh-oA 
Tc.;~. I':a.r!s !i ~.uur.forrdd ( 4 J u  1. Y I. 9  8  6  was an  a  P P e  a l  t o  t h e  F  u 11 
C o u r t  o f  t h e  F e d e r a l  C o u r t  a g a i n s t  t h e  d e c i s i o n  o f  Mr J u s t i c e  
Sheppa rd ,  l h e  F't.111. C o u r t  a l l o w e d  t l i e  a p p e a l .  I t  s e t  a s i d e  
t h e  t i e c i s i o n  u n d e r  r e v i e w ,  and r e r n i t t e d  . the rr1aIrtt:r t o  .\-.he 
rer;ponderi t  f o r  r e c o n s : i t l e r a t i o r ~  i n  acco rdance  w i t h  t h e  l.airl. 
A l t h o ~ ~ g h  t h e  F u l l  Court: ag reed  wi.t.h Mr J ~ s t , i c e  Sheppard t h a t  
p a r a g r a p h  6A (1 )  ( e )  o f  t h e  MM,qr,~,r,fg,n ,,,,,,, 0-cct: ~IpPP9,8,, cou1.d n o t  a s s i . s t  
t h e  a p p e l . l a n t  as ha was n o t  ,the hol.cler o f  a  terrrporary e n t r y  
perm: i t ,  i . t  h e l d  t h a t  p a r a g r a p h  6R(I . )  ( b )  was appl i .cab1.e as t h e  
a p p e l l a n t  had m a r r i e d  an A u s t r a l i a n  c i % i z e n .  Pa rag raph  
6 A ( l ) ( b )  p r o v i d e s  t h a n  an  e n t r y  p e r m i t  s h a l l  n o t  be g r a n t e d  t o  
a n o n - - c i t i z e n  a f t e r  h i s  e n t r y  i n t o  A u s t r a l i a  u n l e s s  he i s  t h e  
' spouse ,  c h i l d  o r  aged p a r e n t  o f  an  A u s t r a l . i a n  c : i t i . zen l  . Mr 
J u s t i c e  D a v i e s  ( w i t h  whose j udgmen t  Mr J u s t i c e  E v a t t  ag reed )  
s a i d  t h a t  i.f t h e  M i n i . s t e r 8  s  p o l i c y  s t a t e r r ~ e r i t  o f  3.8 O c t o b e r  
1985 ( ' t h e  queue - j ump ing  p o l i c y 1 )  was t o  be r e a d  as p l a c i n g  
person!; rnarri.e:d t o  Aus t ra l . i .a r i  c i . t i z e n s  o r  permanent r e s i . d e n t s  
i n  t h e  sarne p o s i . t i o n  as a1. l  othazr rion...-cit: izeris, t h e n  . t h a t  
p o l . i c y  wot.~l.d be i . r iconr ; i .s ter i t  wit;,h t,lie PI-ovisl .or is o f  se?ct i .or i  60 
o f  t h e  A c t  ~ r ~ h i c h  r e y ( , ~ i r e d  a  d r i . s~ t : i nc% ion  t o  be drawn be tween 
cases where t h e  a p p l i c a n t  f o r  an  e n t r y  permi.1:. was; t h e  ho l . t le r  
o f  a  . temporary e n t r y  p e r r n i t  and cases where %he a p p l i c a t i . o n  
f o r  an  e n t r y  pe r r r~ i . t  oughl:. t o  be cc~r is ida?red  n o t w i . k h s t a n d i n g  
t h a t  t h e  a p p l . i c a n t  was a  proh:ibi:ted n o n - c : i t l z e n ,  'The 
M i n i . s t e r  ' s  s taternent .  i . r i c l uded  t h e  f o l l . ow i . r i g  : 

'The M i g r a t i o n  A c t  arid m i g r a t . i o n  p o l . i c y  p r o v i d e  e l i g i . b i 1 . i t y  
cosrcessi.oris f o r  f o r e i g n  nat ior1al .s  who have mar l - ied  an 
A u s t r a l i a n  c i . t i z e n  o r  permanent  r e s i c l e n t  o r  who have an 
A u s t r a l i a n  c i t . i z e n  c h i l d .  But. e l i g i b i l i t y  t o  
ap,pL,y f o r  r es i . dence  cloes n o t  c a r r y  an automatic .....,. 
e n t i t l . e r r ~ e n t  " t o  r e s i . d e n c e .  I n  st.lcli c i . r cums tances ,  t h e  
i n t e r e s t s  o f  t h e  res : i .den t  f a r r t i l y  o r  c h i l d  a r e  . taken i n t o  
a  c  c  ou r1 t. a  rid a  r e  w e i  g  l ied , a 1 0 . r ~  Y.;~,L;I! ot._h-~!.r i~aa~t::_o_.c..$..$. i n  t h e  
even.t:.t,lal decis: i .on. 

Mar r i . age  t o  an  Austra1. i .ar i  o r  t h e  e x i s t e n c e  o f  an  
A u s t r a l i a n  c i t i . z e n  c h i l d  do n o t  c o n f e r  upon i l . l e g a l  
i rn r r~ ig ran t .s  t h e  r i g h t  t o  choose t h e i r  c o u n t r y  o f  
r e s i d e n c e .  Each case w i l l  be . t r e a t e d  on i t s  own r r 1 e r i . t ~ .  

Si.rni.1.ar c c ~ r i s i t l e r a t i . o n s  app1.y i n  r e s p e c t  o f  de facl:.o 
r e l a t i o n s  h i p s  . 

Mr J u s t i . c e  Pi.ncus r e a c h e d  a  cor1t.1-ary coricl.usi.or1 on  t h i s  p o i . n t  
b u t  h e l d  . t h a t  ,the d e c i s i o n  r r~aker  had f a i . l e d  t o  t a k e  : in%o 
a c c o u n t  r e l . e v a n t  corrs i , t lerat : ior is .  



V e t e r a n s  ' Ra;!vi.ew Boa rd  

l'hc? Ve.tei-an!; ' Revi.ei~r Boa rd  (VRB) was es tab l . i . r ; h c !  f o l . l o k l i r i g  t h e  
.... ....... .... Cour )c - i . l l s  R e p o r t  N o .  2 0 ,  .Rcuhaw-of .FI.FI?.~sssis.~ .D.D~?-.c_BBss~..e!!.~ !LI!~,B..I: 

R~~.~!.a.14r.:;i~~\.~~~.:~i.~~.n~~~,~~l~~~,g,,~,,~~~.,,~~~~:~.,,~~n~ , and  c  orr~rr~e n  c e  t l  t o  o p e r a t e  f I-orrl 
1  Ji3r)uary 1 9 8 5 .  Case no"c..ess and o t h e r  i n f o r r r i a . t . i on  a b o u t  t h e  
VRB car) bc. ol:)tai.r ied f I-orn it:,s q u a r t e r 1 . y  bu1.l.et-i.n V,g,R-Q,o_s~;ii,y, ant i  
s . t a t i . s . t i c s  a r e  p r o d u c e d  on  a  f ou r , . - . ueek l y  b a s i s .  The VRB's 
p r o  c  e  d u r e  s a  r e  p u k) l ?. s  kt e  t l  ri. n  I: 11 e v.$._tr_g-r.&nq ...!......... .F!.F!~u.e..~c3,?! f!,o,g.rd, 
I > rocedu re  Manual. ( 1 9 8 5 )  and . the VRB' s  Ar lnua l  R e p o r t  f o r  " ....... ....................... - .- 
1.985--86 was t.abl.6:bd i n  t h e  Parl.:i.ament o n  24. September  1.986,  

R t  3 0  June  1 9 8 6 ,  ve l r e ra r i s l  a f f a i r s  was .khc? : jur i .sd ic , lz : ion 
a t t r a c t i n g  t h e  second  l . a r g e s t  number o f  appea1.s t o  t h e  RAT and 
.khe nurriber o f  appea1.s i n  t h e  , j u r i sd : i c ' c . i .on  was :incra?as.i.ng, 
a g a i n s t  t h e  t r e r i t j  i . n  rrlost o t h e r  a r e a s .  The V R B  i . s  t h e  f i r s t  
. t i e r  t r i b c . ~ r ~ a : l  ; in t h i s  h i g h  uol.urne j u r i s d i c t : i . o n  and  :i.t. 
c u r r e n t . l y  r ece i ve : ;  a p p e a l s  a t  t h e  ra te !  o f  o v e r  I,, 3 0 0  a  rnon th .  
I t s  o p e r a % i . o n s  a r e  co - -o rd ina lzed  by a  P r i n c i p a l  Me l~ lber ,  i ~ l h i c h  
has e n a b l e d  the? devel .oprr~er i t  o f  e f f e c t i . v e  p r50cedu res  and  
o p - t i r r ~ a l  u s e  o f  r e s o u r c e s  on  a  n a t i o n a l  b a s i s ,  T h i s  i s  e v i d e n t  
f ror r i  a nurrlbasr 0.f a s p e c t s  o f  i . t s  a p p e a l s  procer ;s i . r ig  r e c o r d .  
F o r  exarripl.e, a  h i g h  t l e f ' e r r a l  r a t . @  and  a  s c . ~ b s t a n t i . a l  number OF 
adjournrr~t~nt . r ;s  :i.s a featur,as o f  t h e  h e a r i n g  p r o c e s s  o f  
adrrii.ni.s tri3.t;.iive .l:.ri.bunal.s g e n e r a l l y ,  b u t  , the VRB has r e d u c e d  
t l i ~ : !  vol.t~rr16i! o f  it!; d e f e r r e d  hear:irigr; t o  a rou r i d  7% and on1.y 
1 . 9 . 3 %  o f  i . t s  h e a r i n g s  a r e  a c t . u a l l . y  a d j o u r n e d .  I n e ~ f ' f i c i e n c i e s  
can  a1.so a r i : ; ~ ?  t h r o u g h  del .ay betwec2ri t h e  h e a r i n g  o f  a n  a p p e a l  
and  , the p u b l i . c a t i o n  o f  , the d e c i s i o n .  'The VRB p r e s e n t l y  
p u b l i . s h e s  ar>ound 90% of '  i t : $  d e c i s i o n : ;  ~~ l i . t : .h i .n  1. rrlorith o f  t h e  
h e a r i n g .  R t  I  n u g u s t  1986  t h e r e  we re  o n l y  6 8  cases  t h r o u g h o u t  
Rus t ra l : i . a  whi.cl.1 had  been  h e a r d  more t h a n  1. mon th  p r e v i o u s 1 . y  
and . the dec : i . s ions  : in  t~rhi.cl.) had  r i o t  been  p u b l i s h e d .  

S t . a t i . s t i . c s  r e l a t : i . ng  t o  t h e  r a t e  at .  w h i c h  a p p e a l s  a r e  f: i .r ial. i .sed 
by  t h e  V R B  r e v e a l  t h a t  t h e  r a t e  has more t h a n  d o u b l e d  s i n c e  
the? B o a r d ' s  f i r s t : .  6  rriont,hs of' o p e r a t i . o n ,  F o r  t h e  6 nlor l ths 
e n d i n g  21  Jt.111~ 1 9 8 5  a p p e a l s  we re  p r o c e s s e d  a t  an  a n n u a l  r a t e  
o f  5 , 4 4 0  casass. The t a b l e  bel .ow i .ndi .catess a  s t e a d y  i . n c r e a s e  
i n  .t:.he p r o c e s s i . n g  rat:@ s i n c e  t h a t  i:;i.me: 

1.2 weeks - asndinq,: .. 

1 3 . 0 9 . 1 9 8 5  
6 .  1 2 . 1 9 8 5  

2 8 . 0 2 . 1 9 8 6  
1 3 . 0 5 .  1.986 
1 5 . 0 8 .  I 9 8 6  

A n n u a l  p r o c e s s i n g  ... r a t e  ............. 

6 8 3 8  
9 2 6 9  
7 9 0 0  
9 8 8 0  

1 1  176  


