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1 J a n u a r y  1987-  Ode B r i  Can Da r  Me1 Per  Syd Tas T o t a l  
3 1  Ma rch  1987  

Judge  a l o n e  1 2  6  2  1 1  

Judge  & 2  o t h e r  
member r; 

Depu ty  P r e s i d e n t  
a l o n e  6  28  5  16 9  13 3  8  0  

D e p u t y  P r e s i d e n t  & 
2  o t h e r  members 19 1 4  6 2  2 2  1. 4 1  12  135  

S e n i o r  ~nernber a l o n e  5  1 1  4 1 0  1 2  9  6 0  

S e n i o r  rr~err~ber & 
2  o t h e r  members 16 1 3  5 5  7  16  8  9  196 

Member a l o n e  8 1 9  

P r i b u n a l  t y p e  n o t  
s p e c i f i e d  9 9  

" " " "-" 

TOVA L 4.6 6 7  2 0  2  12 3  4.9 1 8 4  2 5  5  16 

Freedom o f  l n f o r r n a t i o n  

Deemed r e f u s a l  t o  g r a n t  a c c e s s  .- 

I n  .P_E.-!-~-~!..%~cY ~3~~d--I!~~~~r~L!!!an.t_~-e.f O o ~ f . ~ ~ ~ . c ~  ( 5 Ma r c  11 1 9  8  7 , a  n  d  a  I. s  o  
see  C19871 fi_d-mffn-.-KeLgLg,w 3 5 )  . the a p p l i c a n t  s o ~ l g h t  a c c e s s  t o  
R o y a l  O u s t r a l i a n  A i r  F o r c e  p e r s o n n e l  and  m e d i c a l  f i l e s .  An 
a p p l i c a t , i o n  f o r  reui.6.w was l o d g e d  when t h e  45-clay p e r i o d  
e x p i r e d  and  a c c e s s  had  n o t  been  g r a n t e d  ( s e e  s .  1 9 ( 3 ) ( b ) ,  
FOI  A c t ) ,  a l t h o u g h  a c c e s s  was g r a n t e d  approximately 3  weeks 
a f t e r  t h a t  p e r i o d  had e x p i r e d .  

A nurnber o f  i s s u e s  sternrning f r o m  t h e  deemed r e f u s a l .  t o  g r a n t  
a c c e s s ,  u n d e r  s e c t i o n  5 6 ( 1 )  o f  t h e  FOX A c t ,  w e r e  c o n s i d e r e d  by  
t h e  T r i b u n a l .  F i r s t ,  i t  d e c i d e d  t h a t  i , t  had  j u r i s d i c k i o n  t o  
r e u i e ~ r r  t h e  deemc:d r e f u s a l  n o t w i t h s t a n d i n g  t h a t  t h e  a p p l i c a n t  
had  n o t  r e q u e s t e d  i n . t e r n a 1  r e u i e w .  T h i s  was b~:cause s e c t i o n  
5 4 ( 3 )  ( b )  i . n d i c a t e s  t h a t  i n t e r n a l  r e u s i c ? ~ ~  i s  n o t  r e q u i r e d  whe re  
r e f u s a l  i s  deemed p u r s u a n t  t o  s e c t i o n  5 6 ( 1 ) .  Secondl .y ,  %he 
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T r i b u n a l  s a i d  t h a t  t h e  p r o v i s i o n  o f  p h o t o c o p i e s  was a p p r o p r i a t e  
( p u r s u a n t  t o  s e c t ~ i o n  2 0 ( l ) ( b ) )  i n  t h e  a b s e n c e  o f  t h e  a p p l i c a n t  
h a v i n g  s p e c i f i e d  t h e  f o r m  o f  a c c e s s  he r e q u i r e d .  I n  any  e u e n t ,  
t h e  r e s p o n d e n t  i n d i c a t e d  t h a t  i t  lnrould make a r r a n g e m e n t s  f o r  
t h e  a p p l i c a n t  t o  i n s p e c t  t h e  d o c u m e n t s .  T h i r d l y ,  t h e  T r i b u n a l  
f o u n d  t h a t  t h e  s u b s e q u e n t  d e c i s i o n  t o  g r a n t  a c c e s s  was a  
s e p a r a t e  and  ' I - - r e s h l  t i e c i s i o n ,  . t he  f i r s t  b e i n g  t h e  deerned 
r e f u s a l ,  b u t  n e v c r r t h e l e s s  t h e  t w o  m a t t i e r s  c o u l d  be  h e a r d  
t o g e t h e r ,  a s  a  m a t t e r  o f  p r o c e d u r e ,  i f  b o t h  w e r e  t o  p r o c e e d  t o  
a  r e v i e w  h e a r i n g .  I f  t h e  a p p l i c a n t  w e r e  d i s s a t i s f i e d  w i t h  t h e  
a c c e s s  g r a n t e d ,  t h e n  he  w o u l d  h a v e  t o  r e q u e s t  i n t e r n a l  r e v i e w  
b e f o r e  s e e k i n g  r e v i e w  by t h e  RAT.  T h i s  was  b e c a u s e  of  
s e c t i o n  5 6 ( 5 ) .  T h a t  s e c t i o n  a l l o w s  t h e  T r i b u n a l ,  i n  
p r o c e e d i n g s  b e f o r e  i t  i n  w h i c h  r e v i e w  o f  a  deemed d e c i s i o n  t o  
r e - f u s e  a c c e s s  . i s  s o u g h t ,  t o  e x t e n d  t h o s e  p r o c e e d i n g s  t o  
encompass  a  s u b s e q u e n t  d e c i s i o n  made by t h e  a g e n c y  a f t e r  t h e  
a p p l i c a t i o n  F o r  r e v i e l * ,  was made t o  . t he  T r i l n u n a l .  H o w e v e r ,  h e  
r ; e c t i o n  s p c + c i . f i c a l . l y  e x c l u d e s  s u c h  a n  e x t e n s i o n  t o  encornpass a  
d e c i s i o n  t o  g r a n t  a c c e s s  w i . t h o u t  d e f e r m e n t . .  

C o n c l u s i u e  c e r t i f i c a t e s  - i n t e r n a t i o n a l  r e l a t i o n s  and  -" * "--"-" 

I n  R.t~..C~w~tr~.-.and_.-_O_~~~ear_t~m_~!~~t~o_f~ -Prl'mef!M_nf & t e r L L n d b b i % ? ?  ( 1  7  , 
23 Decernber 1 9 8 6 ) ,  t h e  RAT u p h e l d  a  c o n c l u s i u e  c e r t i f i c a t e  
u n d e r  s e c t i o n  33 o f  t h e  FOI A c t .  T h e  a p p l i c a n t ,  a  j o u r n a l i s t ,  
had s o u g h t  c e r t a i n  docu rnen ts  w h i c h  r e l a t e d  - t o  t h e  A u s - t r a l i a n  
B i c e n t e n n i a l  A u t h o r i t y ,  and  t h e  s e c t i o n  3 3  c e r t i f i c a t e  had b e e n  
i s s u e d  t o  p r o t e c t  p a r t  o f  a  l e t t e r  f r o m  t h e  M i n i s t e r  f o r  A r t s ,  
H e r i t a g e  and  E n v i r o n m e n t  t o  t h e  P r i m e  M i n i s t e r ,  c o n t a i n i n g  a  
r e p o r t  o n  c e r t a i n  I n i c e n . t e n n i . a l  m a t t e r s  . f o l l o t r l i n g  t l i s c u s s i o n s  
w i t h  t h e  p r e m i e r s  o f  a  number  of  s t a t e s .  One s e n t e n c e  of  t h e  
l e t % . e r  was  s a i d  . to  c o n t a i . n  a n  o b s e r v a t i o n  . t he  r e l e a s e  o f  w h i c h  
w o u l d  e m b a r r a s s  A u s t r a l i a  and  a  number  o f  o t h e r  n a t i o n s .  

R c e r % i f i c a . t e d  c l a i m  f o r  exemption f r o m  d i s c l o s u r e  u n d e r  
s e c t i o n  36 ( i n t e r n a l  w o r k i n g  d o c u m e n t s ) ,  h o w e u e r ,  was  u p h e l d  
o n l y  i n  r e s p e c t  o f  some o f  t h e  d o c u r n e n t s  c l a i m e d  t o  b e  e x e m p t  
b e c a u s e  t h e y  w e r e  d e l i b e r a t i v e  p r o c e s s  d o c u m e n t s .  I n  
c o n s i d e r i n g  w h e t h e r  t h e  d o c u r n e n t s  came I A I ~ - t h i n  s e c t i o n  3 6 ( l )  ( a ) ,  
t h e  T r i b u n a l  c o n s i d e r e d  w h e t h e r  d e l i h e r a t i u e  p r o c e s s e s  i n  t h a t  
s e c t i o n  shou1.d be  r e a d  a s  the! e q t n i v a l e n t  o f  ' p o l i c y - f o r m i n g  
p r o c e s s c ? s l ,  and  c o n c l u d e d  t h a t  d e l i b e r a t i v e  p r o c e s s e s  w e r e  n o t  
l i m i t e d  i n  t h a t  w a y ,  a l . t h o u g h  t h e r e  was  a  c o n f l i c t .  i n  o p i n i o n  
among t h e  F e d e r a l  C o u r t  j u d g e s  who  had c o n s i d e r e d  t h e  i s s u e .  
T h e  d e l i b e r a t i v e  p r o c e s s e s  o f  a n  a g e n c y  w e r e  t a k e n  t o  b e  t h e  
t h i n k i n g  p r o c e s s e s  o f  t h e  a g e n c y ,  and  t h i s  u n d o u b t e d l y  i n c l u d e d  
d  e  1. i b  e  r a  -t i. o  n  s  o n  po 1 i c  y  ma - t k  e  r s  (R,~~,-_W_~~e~f~o~d~c?,g_n~-.~e~~~-r.~-m-e.nt-,o% 
T r e a s u r y -  ( N o .  2 1  -. (1984. )  5  Al-D 588 a t  6 0 6 ) .  

T h e  T r i b u n a l  f u r t h e r  f o u n d  t h a t  t h e  g r o u n d s  o f  c a n d o u r  and  
f r a n k n e s s  and m i n i s t e r i a l  c o n f i d e n t i a l i t y  r e l i e d  o n  f o r  t h e  
s e c t i o n  36 c e r t i f i c a t e  w e r e  ' t h i n l y - - v e i l e d  " c l a s s "  c l a i m s '  and  
c o u l d  n o t  s a t i s f y  t h e  p u b l i c  i n t e r e s t  t e s t  f o r  a  s e c t i o n  36 
c e r % i . f i c a t e  ( s . 3 6 ( l ) ( b ) ) .  0 - t , h e r  r e a s o n a b l e  g r o u n d s  w e r e  h e l d  
t o  e x i s t ,  h o w e v e r ,  n o t w i t h s t a n d i n g  t h a t  t h e y  had n o t  b e e n  
s t a t e d  i n  . the  c e r t i f i c a  .be. "The T r i b u n a l .  . f ound  t h a t  t h e r e  was 
n o  t l o u b t  t h a t  d : i : ; c l o s u r e  o f  sorrle o f  t h e  documc?nts  w o u l d  
( d i s c l o s e  i n - f o r m a t i o n  cornrnuni .cated i n  c o n f i d e n c e  r r r i t h i n  t h e  
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m e a n i n g  o f  s e c t i o n  3 3 A ( l ) ( b )  ( c o n f i d e n t i a l  c o n ~ r n u n i c a t i o n s  f r o m  
s t a t e  p r e m i e r s )  a l t h o u g h  t h a t  c l a i m  had b e e n  a b a n d o n e d  by t h e  
r e s p o n d e n t s .  

T h e  a p p l i c a n t  a l s o  u n s u c c e s s f u l l y  c h a l l e n g e d  t h e  r e a s o n a b l e n e s s  
o f  t h e  f e e  o f  $ 3 6 0  f o r  s e a r c h  and r e t r i e v a l  t i m e .  T h e  
a p p l i c a n t  had i n i t i a l l y  s o u g h t  i n t e r n a l  r e v i e w  o f  t .he d e c i s i o n  
n o t  t o  r e m i t  t h e  c h a r g e s ,  b u t  t h i s  had b e e n  d e n i e d  o n  t h e  
g r o u n d  t h a t  d e c i s i o n s  a s  t o  r e m i s s i o n  o f  c h a r g e s  a r e  n o t  
r e  u  i elda b  l e  (Xc ,.., W,G@~~4~f~o~~d~.~and~.~f!_$_t__o__r~n_cj,~~~~~?_n~kr:~aL~~Ls~~~U~~?~~lay~S;~?1~~.~ 
( N O .  1) ( 1 9 8 5 )  8  ALD 5 4 5 ) .  On i n t e r n a l  r e v i e w  o f  t h e  d e c i s i o n  

" 

t o  i m n s ~  . t h e -  c h a r g e ,  t .h& d e c i s i o n  was a f f ' i r m e d .  'The T r i b u n a l  
f o u n d  t h a t  t h e  imposition o f  t .he f e e  was  n o t  u n r e a s o n a b l e  
b e c a u s e  a n  e x c h a n g e  o f  c o r r e s p o n d e n c e  p r i o r  t o  m e e t i n g  t h e  
r e q u e s t  f o r  a c c e s s  had made t h e  a p p l i c a n t  a w a r e  o f  h i s  
p o t e n t : i a l  1 . i a b i l . i . t ~  and  he  had p a i d  a  d e p o s i t .  ( S e e  , R - ~ - ~ , , g ~ t - e . ~  
fi.nd._Dcl~artme.n_f~~~~o-f~ ~P~~~~~~..M~~n_i~~_t~e_c~~~_a_~d~-C~a.~.~_n,e.t~~ 1  7 D  e  c  emb (? I- 1  9  8  6 . 

The!! C o u r t s  

I n  s e v e r a l  r e c e n t  c a s e s  u n d e r  t h e  A D ( J R )  A c t  t h e  F e d e r a l  C o u r t  
has  c o n s i d e r e d  t h e  t y p e s  o f  d e c i s i o n s  s u s c e p t i b l e  o f  r e v i e w  
u n d e r  t h a t  A c t .  I f  a  d e c i s i o n  i s  s u s c s p . t i b 1 . e  o f  r e v i e w  u n d e r  
t h e  A D ( J R )  A c t ,  a  s t a t e m e n t  o f  r e a s o n s  may b e  s o u g h t  o f  t h e  
d  e  c  i s  i n  ma k e  r ( s  . 1  3  . I n  R~~~:~L-~.~~.-~.~e.~.t.-r~nd~~-.~._f_rL~?~s~~~Ci~m~..t_.~d 
v  T a y l o r  ( 2 3  December  1 9 8 6 )  J u s t i c e  L o c k h a r t  d e c l a r e d  t h a t  t h e  
a p p l i c a n t  was  e n t i t l e d  t o  seek  a  s e c t i o n  13 s t a t e m e n t  i n  
r e l a t i o n  t o  a  d e c i s i o n  made by t h e  S e c r e t a r y  o f  t h e  Department 
o f  A u i a t i o n  p u r s u a n t  t o  ' t h e  Two A i r l i n e s  A g r e e r n a ~ n t '  b e c a u s ~ !  
t h e  d e c i s i o n  was o f  a n  a d m i n i s t r a t i . u e  c h a r a c t e r  made u n d e r  a n  
i ns l r ru rnen -k  made u n d e r  a n  A c t ,  and  t h e r e f o r e  was w i t h i n  . the  
m e a n i n g  o f  s e c t i o n  3 ( 1 )  o f  t . he  ~ D ( J R )  A c t .  

T h e  c u r r e n t  TWO A i r l i n e s  A g r e e m e n t  was e x e c u t e d  i n  1 9 8 1  and  
l a t e r  a p p r o v e d  by t h t ?  &~~-~,t?_~u-.fi~r:r:g~m~-n&tfi-cc.tr_-..tr_.1~-Q. w h i c h  s e t  t h e  
a g r e e m e n t  o u t  i n  a  s c h e d u l e .  T h e  Q i r l , i n e s  Agra?ernent 6 c . t  i s  o n e  
o f  a  number  o f  e n a c t m e n t s  w h i c h  c o n s t i t u t e  t h e  a r r a n g e m e n t s  by 
w h i c h  , t h e  . F e d e r a l  g o v e r n m e n t  c u r r e n t l y  r e g u l a t e s  d o r n e s t i c  
a i r l i n e s .  T h e  S e c r e t a r y  had made a  d e c i s i o n  p u r s u a n t  t o  a  
c e r t a i n  c l a u s e  i n  . t he  a g r e e m e n t .  'The s i g n i . F : i c a n c e  0.F t h e  
d e c i s i o n  was t h a t  t h e  M i n i s t e r  may h a v e  t a k e n  i t .  i n t o  a c c o u n t  
i n  estimating t o . t a l  t r a f f i c  o n  r e l e v a n t  r o u t e s  and  d e t e r m i n i n g  
rnaximurn a i r c r a f t  c a p a c i t y  r c > q u i r e d  by a i l - l i n e s ,  and  i l - .  may 
c o n s e q t . ~ e n t ; i . a l l y  h a v e  a f f e c t e d  . t he  r i g h t  o f  . the  a i r l i n e s  t o  
i m p o r t  a i r c r a f t  i n t o  A u s t r a l i a .  T h e  S e c r e t a r y  had d e c l i n e d  t o  
f u r n i s h  a  s t a t e m e n t  o f  r e a s o n s ,  h o w e v e r ,  c l . a i m i n g  t h a t  t h e  
d e c i s i o n  had n o t  b e e n  made ' u n d e r  a n  e n a c t m e n t '  and  t h e r e f o r e  
was  n o t  o n e  t o  w h i c h  t h e  A D ( J R )  A c t  a p p l i e d .  




