
1"Iie f u1 .1  caul-t o f  I-he F e d e r a l  C o u r t  he1.d t h a t ,  o n  t h e  eu i .dence ,  
t h e  dec i r i l i .on oT t.he T r i k ~ u n a l  was open  t o  i t ,  Noweuc.."r, 
J u s t i c e  Uurc I ie l . . t  corrtrnenked l:.hat s u c h  a c o n c l u s : i o n  wou1.d n o t  

, .- 
net:es!;a~-~1.y be a r r i v e d  at .  :in c>very case  i r i v o l v : i n g  t h e  
c: lev~lol : )rr~ent o f  a  p o l . i c y  bc!twcen d g e n c i e s  o f  . the Cornrnonweal-l:.h 
and  a s ta t -e?.  N o r ,  i n  evc:vy such  case ,  ~ ~ ~ o e , ~ l d  t h a t  co r i c lus : io r i ,  
i f  r e a c h e d ,  s ~ i r v i v e  t.he appl.ica.l:.i.on o f  s e c t i o n  33A (5 )  w h l c h ,  
alt.hoc.~gki assumi r ig  as a g e n e r a l  pi- i r ic: ip le? t h a t  therne i r ;  a  p u b l i c  
i n t e r e s t  i . n  t l i e  n o n - - d i s c l . o s u r e  o f  rnak te r  t:.hat coc~ l .d  cause  
darnagt? t o  rc?l.at:i.oris ba:.t~~rec!n t,.hel Corr~r~~oric~c!alt..h arid a  s t a t e ,  
conternp1al:es \:.hat:. ' i t  Inay, o n  b a l a n c e ,  be : in  t h e  pc.1b1. i~ i n t e r e s t  
f o r  n'lat..l.e:r i r i  t h a t  dot:c.~r~~c:!nl.. t o  be  di.r;clor;c?d . 

S u b s t a n t i a l  a d v e r s e  e f f e c t  o n  i n d u s t r i a l  r e l a t i o n s  .. .....,.,. .....,..,.. , ..... . ... " .... .- 

I: n H.2 !?.cC~TI.~~!!.Y-. .... a.~!.d .... ..~\.u~,.t.r.~~l..~..ii!.r! ..... .!_"k~c,.o~~!~~!.!i.~!:~..c..~.t~:i~.oea ...... Lo.mn!.4.~~r;..~-(2~1! 
( 19  Jc.~rie 1987)  t h e  nAl- c o n s i . d e r e d  k~hel:hc!r [..he r e l e a s e  o f  
r e g : i o n a l  rrtaripowt>r b i t i s  i.o a u r i i o r i  reprc?!;cantat-ive k ~ o u l t l ,  o r  
c o u l d  r e a s o n a b l y  he  expecl;.ed t o ,  have  a s u b s t a n t i a l  a d v e r s e  
e f ' i e c t .  o n  t h o  c o n d u c t  by l"a?:l.ecorr~ o f  i r i d u r ; t . r i a l  r e l a t i o n ! ;  
( s  . / l .O( l )  ( e )  o f  t:he F'OT A c t )  . 'l-he docurnent.s i . n  qucrs t i o n  we re  
esCirrlat,.c?:; o f  s - t a f f i r i g  requ:ire?rue?nts p r e p a r e d  by d i , s t . . r i c t .  
rr lanagers ~ ~ t k i i c h  l ~ r e r e  e.~sa?d by  'Tel.ecom as an  a i d  i n  se.L.t. ing 
rrlaripoc~rc:!t- l.evcsl.:; b u t  we:ve r i o t  a  rr1ajo1- : i . n p ~ ~ t .  The l"r:ik)unal. h e l d  
irhat:, a l l . h o u g h  t h e  t:loct,~mc!~iI:s re1.a t;ed t o  an  ixlnt?a i .n  1~1hi.ch 
di!;l:)utes be.tkrec:n e:mployers and  errtployc?cr; rrlay krel.1. a r i s e  arid 
t h u s  cou1.d have  art a d v e r s e  e Y f e c t  o n  Che c o n d u c t  o f  i n d u s t r i a l .  
rel .at : ior i r ;  by  l'el.c?corn, t I i c? re  wa:; no c:videricc:! t o  e r i t a b l - i  s  h t h a t .  
irhe eF:'fc!ct k rou ld  be se r : i ous  o r  s ig r i : i - f . i . can t  enoc.~gh t o  be a 
suk:~sCari l . - ia l  a t l v e r s e  e f f e c t  F o r  t h e  purporie:; o f  se:ct'i.on 4 0 ( 1 ) ( e )  
o  F:' .t 17 e  FO I: c t ( s  e e .!s H ~ ~ ~ . ~ ~ . . ~ ~ , ~ . , i 3 . ! ~ . d  ,,..d.., 9,.1!,,b.~.,~..cc.ccc..~!~.~.~f .~r.t3 ..,... B.?asd ( '3 8 4 
6Al.D 31.0) . S n d u s t . r i a l .  tl.ir;pu-ker; i n  l 'e lc?corr~ woc.11d con.L:iriue? 
w h e t h e r  o r  r i o t  t h e  i .n for rnaf : . ion i n  t h e  b i d s  was r e l e a s e d .  The 
supp ly : i r i g  o f  t.hc:! i n f o r r l . i a t i . o r i  rrlay hava? t h e  e f f e c t  o f  i r i c r eas : i r i g  
t h e  l e v e l  o f  t l i s p u t e s  o r  t l ec rcas ' i .ng  t h e  a b : i . l i k y  o f  T'elecorn t o  
r e a c h  w h a t  i.t, c o n s i . d e r s  i s  a sa - l : i s . rac to ry  r e s u l t .  k j ~ ~ i r  i t  kroul t l  
n o t  do t-.kiis t o  .\:.he exl:.ent o f  cau!;.irtg a  s c , i l n s t ~ i t i . a l .  iat jverse 
e f f e c t  o n  t h o  ctrr~de.lct o f  :iridt.isi.~-:ial. r e l a t i o n s .  

T h  a:! C o e l  r I.. s  

D e c i s i o n s  - .,...., u n d e r  t h e  Two ...,....... A i r l i n e s  ........... .... Agreement 

Rrirjett:., Aust . ra l : iar i  A:ir.l:ine:; arid E:ar;t ....... Wc!!;t A-i.r l . i .r ies have  be?en 
engaged i n  a  crt.~c:i.al L7ahtIe T o r  c~~111.:1*ol o f  a i r  inot.l.tes i n  
Aust . rna l i .a .  A t  the? c e r i t r e  o f  t h e  c o r i t r o v e r s y  i r ;  t l i e  11rro 
n i r l i n e s  Rgreer r~en t ,  I:.o w h i c h  \:.he Cr:)rnmone~real,th i . s  one o f  the:! 
par t : i .ss  , The dec:is:i.ori u n d e r  cha1lc:rige :i.r; a  d t rc is : ior i  o-T' t h e  
!;ecrne.k:ary .ko khe  Depa r t r nsn t  o f  Rv ia l - . ion urit:ler c l .ause  G ( l )  ( c )  o f  
t l i c :  Agreerr~c;!rit c o n c e r n i n g  t r u n k  r o u t e  a i r  se : ! r v i ces .  W i t l i  t h o  
s t .akes  h i g h ,  . the l i t i g a t i o n  has bec:n e x p e n s i v e .  .It has a l s o  
r a i s e d  sorrte in.l..c:rest:~i.ng po:iril..!; o r  l . e g a l  p r j . r ) c : i p l e ,  w h i c h  a r e  
rnent:,i.ona?d b e l o w ,  I t  : is unc l e ; i r  a t  t h e  t i rne  o f  rdr i . t : i l ig  i~ rhe t .her  
t h e  recer iC s a l e  o f  E:a:;t:..-..Wer;L. Ai.r l . : ir ies t o  a  corr~pariy r e l a t e t l  t o  
Anselzt  1 ~ 1 i l l  a f l ' e c t  cont : i .nuance o f  t h e  1:it l i .galrion. 
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