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R e g i s t r a r  o r  a  D e p u t y  R e g i s t r a r  o f  t h e  ART. T h e  C o u n c i l  i s  
c u r r e n t l y  p r e p a r i n g  a  l e t t e r  o f  a d v i c e  t o  t h e  R t t o r n e y - G e n e r a l  
w h i c h  e x a m i n e s  t h e  a d e q u a c y  o f  t h o s e  a r r a n g e m e n t s  and t h e  
o p e r a t i o n s  o f  t h e  R e l i e f  B o a r d s .  

RD(JR1 .. R c t .  L i t t l e  work  h a s  b e e n  d o n e  i n  t h e  p a s t  3 m o n t h s  o n  
s t a g e  2 o f  t h e  R D ( J R )  R c t  p r o j e c t .  

I n t e l . l . e c t u a l   prop^^,^^. TI-ie C o u n c i l  h a s  a d o p t e d  a  p r o j e c t .  --.......-- -" "---"..- 
w h i c h  e x a m i n e s  d e c i s i o n s  u n d e r  . the  ir i te l . l . s t : . [ - .ual  p r o p e r t y  
l e g i s l a t i o n  and c o n s i d e r s  w h e t h e r  o r  n o t  t h e r e  s h o u l d  b e  
r e v i e w  o n  t h e  m e r i t s  o f  t h o s e  d e c i s i o n s .  T h e  d e c i s i o n s  
c o n c e r n e d  arc! d e c i s i o n s  o f  t h e  R e g i s t l - a r  o f  T r a d e  Marks u n d e r  
t h e  lrrade m a r k s  I . e g i s l a k . i . o n ,  d @ c i . s i o n s  o f  . the  Corrirni.ss:ioner o f  
P a t e n t s  u n d e r  t h e  p a t e n t s  l e g i s l a t i o n  and d e c i s i o n s  o f  t h e  
R e g i s t r a r  o f  D e s i g n s  u n d e r  t h e  d e s i g n s  l e g i s l a t i o n .  Some o f  
t h e  deci.r;iori:;  a r e  p r e s e n t l y  s t . l b j e c t  t o  a p p e a l  t o  t h e  R A T ,  some 
a r e  s u b j e c t  t o  a p p e a l  .to S t a k e  and T e r r : i t o r y  Suprerne C o u r t s  
( a l t h o u g h  a  Bi:l.l p r e s e n t l y  b e f o r e  t h e  Parl iarneri t  p r o p o s e s  some 
c h a n g e s  h e r e )  and some a r e  n o t  s u b j e c t  t o  a p p e a l .  T h e  
q u e s t i o n  o f  a p p e a l : ;  i n  t h i s  a r e a  i s  a  c o m p l e x  o n e .  T h e  
C o ~ l r i c i l  h a s  e n g a g e d  a  c o n s u l . t . a n t ,  Ms Parnela Morey-Nase o f  t h e  
Mel .bo~.~rne l a w  f i r m  Phill.ri.ps F o x ,  t o  a s s i s t  it i n  t h e  p i - o j e c t .  
T h e  F i r s %  s t a g e  o f  t h e  p r o j e c t  i s  t h e  p r e p a r a t i o n  o f  a  d r a F t  
r e p o r t  o n  r e v i e w  o f  d e c i s i o n s  undei-  t h e  t r a d e  m a r k s  
l e g i s l a t i o n .  

Rt lrn: in is .krat iue  R p p e a l s  T r i b u n a l  

NEW JIJR:I:SI:~IC'l"%ON 

S i r i c e  t h e  l a s t  i s s u e  o f  A$-m-gn,--R,r;-y~-gg ~ I ~ L I I  j u r i s d i c t i o n  h a s  beer1 
c  Q n . f e  r  r  ed o  n t h  e  0  R ' r  u  rid e  r  t h e  .H!....13_l,th X..n.$-uU~.anncceeeeeActttttttt_12-:~_3_ 
!a.%:L~!!!a! !-l.ceLt.!~ AActi-..1-953.. a  rl ( j  Thera~~.ulc~c~~~oo~s~~..~A~t .126_6_ . 

K E Y  DECISIONS 

R e c o ~ ~ p m e n t  o f  uripazid company t a x  -- -"" ...... " - .,.. . --. 

D e c i s i o n  No .  3076 ( 5  December  1986) c o n c e r n e d  o b j e c t i o n s  t o  ... " " 

as:;essrnen. ts  o f  unpa i t l  corripariy t a x  u n d e r  t h e  La f l t ion , , , - - [ , y -npa ig  
Company -.... -. T a x )  R s s e s s r n e n t  " R c t  1982. T h e  a s s e s s m e n t s  i n  q u e s t i o n  
had b e e n  r a i s e d  a g a i n s t .  2 p r o p r i e t a r y  cornparlies ( R C O  arid B C O )  
a s  v e n d o r  s h a r e h o l d e r s  i n  a  . t a r g e t  company ( Z C O )  w h i c h  had 
b e o n  s t r i p p e d  o f  i t s  a s s e t s .  T h e  q u e s t i o n s  i n  i s s u e  w e r e  
w h e t h e r  t h e  a p p l i c a n t s  w e r e  s h a r e h o l d e r s  i n  Z C O  a t  t h e  
r e l e v a n t  t i m e  and w h e t h e r  t h e r e  had b e o n  a  g e n u i n e  s a l e  o f  t h e  
s h a r e s  i n  Z C O .  T h e  R A T  h e l d  t h a t  k h e  a p p l i c a n t s  w e r e  
s h a r e h o l d e r s  a t  t h e  r e l e v a n t  t i m e  and t h a t  t h e y  d i d  s e l l  t h e  
s h a r e  c a p i t a l  i n  Z C O .  T h e  T r i b u n a l  s a i d  t h a t  it d i d  n o t  
m a t t e r  t h a t .  t h e  a p p l i c a n t s  w e r e  n o t  r e g i s t e r e d  a s  t h e  
s h a r e h o l d e r s  o f  t h e  i s s u e d  c a p i t a l  i n  ZCO. T h e  f a c t s  showed 
t h a t  t h e r e  had i n  f a c t  b e e n  a  s a l e  by t h e m  o f  s h a r e s  i n  ZCO 
and t h i s  was  s u f f i c i e n t  f o r  t h e  p u r p o s e s  o f  s e c t i o n  5 ( 1 )  o f  
t h e  R c t .  
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Proper ty  ac,quired f o r  t h e  purpose of  prof i t -making by s a l e  

I n  Decis ion No, 3114 (19 December 1986) t h e  q u e s t i o n  was 
whether an I n t e r n a t i o n a l  logg ing- t ruck  acqui red  by t h e  
t axpayer  i n  p a r t n e r s h i p  w i t h  h i s  w i f e  and subsequent ly  s o l d  by 
h i m  had been acqui red  by h i m  f o r  t h e  purpose of  profit-making 
by s a l e .  I f  i t  had been acqu i r ed  f o r  t h a t  purpose,  t h e  p r o f i t  
on t h e  s a l e  was a s s e s s a b l e  income of t h e  p a r t n e r s h i p  under 
s e c t i o n  256 of t h e  Income Tax Assessment Act .  The t r uck  had 
been l e a s e d  t o  t h e  p a r t n e r s h i p  and ,  a t  t h e  e x p i r a t i o n  of t h e  
l e a s e ,  i t  was purchased by t h e  p a r t n e r s h i p  f o r  t h e  r e s i d u a l  
va lue  s p e c i f i e d  i n  t h e  l e a s e  of $5 ,800 .  T h e r e a f t e r  t h e  t ruck  
continued t o  be used by t h e  p a r t n e r s h i p  f o r  c a r t i n g  l o g s  t o  
s awmi l l s ,  The taxpayer  gave euidence t h a t ,  a t  t h e  t ime t h e  
p a r t n e r s h i p  acqui red  t h e  t r u c k ,  he in tended  t o  r e b u i l d  i t  a t  
an e s t ima t ed  c o s t  of some $45,000 and t h a t  he had no thought  
of a c q u i r i n g  a  new t r u c k .  S h o r t l y  t h e r e a f t e r ,  howeuer, he 
so ld  t h e  t ruck  t,o a  d e a l e r  f o r  $39,203 and took on l e a s e  a  
Scan ia  t r u c k .  Having regard  t o  a l l  t h e  f a c t s ,  t h e  T r ibuna l  
was not persuaded . that  a t  t h e  d a t e  of a c q u i s i t i o n  of %he 
I n t e r n a t i o n a l  t r u c k  by t h e  p a r t n e r s h i p  t h e  dominant purpose 
was not  t o  profit-make by s a l e .  Flccordingly, t h e  Tr ibuna l  
a f f i rmed  t h e  de t e rmina t i on  of t h e  Commissioner of Taxa t ion  on 
t h e  t a x p a y e r ' s  o b j e c t i o n .  

Palment of family,  a l lowance i n  r e s p e c t  of c h i l d r e n  i n  Vietnam -- ..- 

I n .!?-@ .!!2..".E!flA" -... S-?"C.~-?L~G..CY.-.LL~ :L!?."? J~gr?-~.r.i:.!!.c!?!t 52l.f Sss.~L??--2s.~-r2-tl 
( 2 8  November 1986) t h e  T r ibuna l  s e t  a s i d e  a  d e c i s i o n  of t h e  
respondent  . tha t  t h e  a p p l i c a n t  was not  e l i g i b l e  t o  r e c e i v e  
fami ly  a l lowance i n  r e s p e c t  of h i s  c h i l d r e n  i n  Vietnam. The 
T r ibuna l  Found t h a t  t h e  a p p l i c a n t  cont inued t o  provide 
m a t e r i a l  suppo r t  f o r  t h e  fami ly  by, amongst other '  t h i n g s ,  
r e g u l a r l y  f r e i g h t i n g  i t ems  of ualue t o  t h e  f a m i l y .  I t  a l s o  
found t h a t  i t  was t h e  i n t e n t i o n  of  t h e  a p p l i c a n t  and h i s  w i f e  
f o r  t h e  fami ly  t o  j o i n  h i m  i n  Sydney a s  soon a s  t h a t  cou1.d be 
ach i eved .  The T r ibuna l  s a i d  t h a t  t h e  a p p l i c a n t  had t h e  
cus tody ,  c a r e  and c o n t r o l  of t h e  c h i l d r e n  a s  r equ i r ed  by 
s  e  c  t i  o n 9  5 ( 1  ) of t h e  So~&~gLu_S_gcg~;-$j;y-,-&ctttt_3_3~_4,?_ be c  a  u s  e  he had 
r e t a i n e d  ' p a r e n t a l  souereiyni:y and autonomy' ouer  
notwit:.hs t and ing  h i s  i n d e f i n i t e  s e p a r a t i o n  f  rorn them. The 
f a c t s  were d i f f e r e n t  from those  before  t h e  Tr ibuna l  i n  &-,,Lg 
and S e c r e t a r y  - .--" -.,.-.7.-.--q t o  t h e  ----. Department of  S o c i a l  - S e c u r i t l  .-.--......-.. (28 J u l y  
1986 ) .  hs t o  t h e  res idency  reqcni.rements f o r  fami ly  a1.l.owance 
s e t  o u t  i n  s e c t i o n  96 of t h e  Act,  t h e  T r ibuna l  held t h a t  t h e  
t r a n s  i. tz :i. o  n a  1 p r o  v i s  i o  n s  i n t he ,S-gc%-$leu,- ?2g,_u_i&$l,--aa~d 
R e p a t r i a t i o n  --- L e g i s l a t i o n  --.-" ----,-----,- Amendment "---- A c t  1985 "--. had t h e  e f f e c t  of 
ma:in%aining e l i g i b i 1 : i . t ~  f o r  farnily a l lowance Cor chi1.dren 
o u t s i d e  Aus t ra l i . a  f o r  a  maxirnum per iod  of 4  years  from t h e  
d a t e  on which farnily a l lowance f i r s t  became payab le .  

T h e  d e c i s i o n  i n  t h i s  case  i s  i n t e r e s t i n g  i n  t h a t  t h e  T r ibuna l  
adopted a  tli-f:.Ferent a t t i t u d e  on t h e  ques t i on  of ' c u s t o d y ,  c a r e  
and c o n t r o l '  than  had been adopted i n  some o t h e r  sirri i lar  
c  a  s  @ s  . I n Ra ... nuynk ... and.~SSeecc.r~~Qtaa~~11~Q~a.ar,ttm_em_e~t..tto~~SSo_c_iaL 
Ss,ch?A,.t_~. (11 November 1986),  f o r  example, t h e  T r ibuna l  s a i d :  
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Whi l s t  ever  t h e  Government of [Uietnarrt] has no t  i s s u e d  
e x i t  v i s a s ,  t h e  a p p l i c a n t  i s  unable  t o  f a c t u a l l y  resume 
t h e  ' c u s t o d y ,  c a r e  and c o n t r o l '  he s o  e a r n e s t l y  wants .  
Fac tua l  ' c u s t o d y ,  c a r e  and c o n t r o l '  i s  i n  r e a l i t y  
exe r c i s ed  by h i s  wi fe  and w h i l s t  she  was imprisoned 
appears  t o  have been exe rc i s ed  by her  p a r e n t s .  

( S  e  e  a  1 s  0 E.e.._Ph&n_ a!.A.-9_e_cretaar_u -,,- trt7c-Dep_a.r_ttm~o.f2ocial 
S e c u r i t y ,  18 November 1986 . )  --...-..----...... 

Col.,abitation and e f f e c t  on p e n s i o n  --- ---- "" 

'T h e  q u e  s 1: i 0 n a  t i s  s  u e  i n .R-9 ~qlbk.n-a_n..d_.,.d__S~,~.,k,,e .... ,.,.a_nd ~t?..eeeeSse.c.cc~..aar~ 
t o  t h e  Department of S o c i a l  S e c u r i t l  (18 December 1986) was -----.-"--.--- -.--,.- 
aga in  t h e  ques t i on  whether aaach of 2 pens ioners  t~ras t o  be 
regarded a s  a  person l i v i n g  w i t h  t h e  o t h e r  a s  a  spouse on a  
bona f i d e  domest ic  b a s i s .  I f  n o t ,  each would be e n t i , t l e d  to  
pension a t  t h e  s i n g l e  r a t e ,  which i s  h igher  t han  t h a t  f o r  
'rrtarried p e r s o n s ' .  The T r ibuna l  a f f i rmed  .the d e c i s i o n  of t h e  
respondent  t h a t  t,he a p p l i c a n t s  ought t o  be paid  pensions  a t  
t:.he married r a t e .  I t  was accepted by t h e  T r ibuna l  t h a t ,  
a l though  t h e  a p p l i c a n t s  had l i v e d  t o g e t h e r  f o r  many y e a r s ,  
t h e r e  had been no s exua l  r e l a t i o n s h i p  between them. However, 
s a i d  t h e  T r i b u n a l ,  a  s exua l  r e l a t i o n s h i p  was bu t  one of t h e  
c h a r a c t e r i s . k i c s  of a  rnarriage r e l . a t i o n s h i p  f o r  t h e  purposes of 
t h e  S o c i a l  S e c u r i t y  Act and t h e  absence of s exua l  r e l a t i o n s  
d id  not  p rec lude  Miss Boske from being de sc r i bed  a s  l i v i n g  
w i t h  M r  Belbin  a s  h i s  spouse on a  bona f i d e  domest ic  b a s i s .  

The f a c t s  of t he  p a r t i c u l a r  case  a r e  obv ious ly  of prime 
irrtportance i n  cases  of t h i s  k ind .  For a  case  i n  which t h e  
T r ibuna l  conc1.1.1ded t h a t  a  wornan whose t~tidow's pension had been 
canc e l l ed  was not  l i v i n g  w i t h  a  man a s  h i s  spouse on a  bona 
f i d e  domes t i  c  bas i s  , s  e  e  .Re--ll?ac.k.enz.~-!.-~a_a_n_d _S?.c_~!~t.ar~~-Lo~t.h2 
De.e~m_e_r?.lz-9.f ( 1 8 D e  c ernbe r 19 8  6 . 

Superannuat ion BCC i s s u e d  3  y e a r s  a f t e r  CMO's re&,m-r& ....- ." "."-----." --" ." "" -- 
Dec:i.s:i.ons concerning t h e  i s s u e  by t h e  Comrrtissioner f o r  
Superannuat ion of b e n e f i t  c l a s s i f i c a t i o n  c e r t i f i c a t e s  (BCCs) 
under s e c t i o n  16 of t h e  g~ ;pPc_~&p~g~- ion  ficcttttLB_'6_, con t inue  t o  
c  erne be f 0 r e  1: he T r  i. b ~ l  na l . I n .llc.--MLLl~r a,!?! Cemmi.s_~~L.n~.rf .Q.E 
S-u,p-~-~&~fi-@-~-~-(~~n (24. November 1986) t h e  ques t i on  i n  i s s u e  was 
whether t h e  Commissioner was ernpowered under s e c t i o n  16(10)  of 
t h e  A c t  t o  i s s u e  a  BCC fol . lowing t h e  r e t i r e m e n t  of an e l i g i b l e  
employee and more than 3 years  a f t e r  t h e  r e c e i p t  by t h e  
Commissioner of t h e  Corninonwealth medical  o f f i c e r ' s  r e p o r t  of 
t h e  r e s u l t  of t h e  medical  exan ina t i on  of t h e  employee. The 
T r ibuna l  held  t h a t  s e c t i o n  1 6 ( 4 ) ,  which imposes a duty on t h e  
Commissioner t o  cons ide r  medical  r e p o r t s ,  had an element 
r e q u i r i n g  a c t i o n  by t h e  Cornrnissioner w i t h i n  a  reasonable  t ime 
a f t e r  t h e  f u r n i s h i n g  of a  r e p o r t :  

Sub-sect ions  1 6 ( 2 ) ,  ( 3 )  and ( 4 )  propose t h e  s e t t i n g  i n  
motion of a  sequence of even t s  w i t h i n  a  temporal framework 
and i t  i s  not  consonant w i t h  t h a t  framework i n  t h e  
T r i b u n a l '  s  op in ion  f o r  t h e  Cornrnissioner t o  be fu rn i shed  
w i t h  a medical  r e p o r t ,  t o  s e t  i t  t o  one s i d e  w i thou t  
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f u r t h e r  c o n s i d e r a t i o n ,  upon t h e  g round  t h a t  t h e  S e n i o r  
M e d i c a l  O f f i c e r  had n o t  recommended t h a t  t h e  e l i g i b l e  
eniployee f a i l e d  t o  mee t  t h e  G e n e r a l  M e d i c a l  S t a n d a r d ,  and  
t h e n  t o  p u r p o r t  t o  more f u l l y  c o n s i d e r  t h e  r e p o r t  t h r e e  
y e a r s  l a t . e r  a f t e r  t h e  employee  had r e t i r e d .  

The T r i b u n a l  h e l d  t h a t  t h e  BCC i s s u e d  i n  r e s p e c t  o f  t h e  
employee  was o f  no e f f e c t  and  o r d e r e d  t h a t  i t  be s e t  a s i d e  a s  
i n v a l i d .  

The s t a t e  of  t h e  l a w  i n  t h i s  a r e a  i s  u n c l e a r .  The d e c i s i o n  i n  
M i l l e r  i s  5 .ncons : i s t en t  w i t h  t h e  T r i b u n a l ' s  d e c i s i o n  i n  Re Neal  
and Corrirr~-i.ssi.oner f o r  S u p e r a n n u a t i o n  ( 7  J u l y  1 9 8 6 ) ,  i n  wh ich  - .-" 
Mr J u s t i c e  D a v i e s  was t h e  p r e s i d i n g  member, and a p p e a r s  n o t  t o  
t a k e  i n t o  a c c o u n t  t h e  T r i b ~ ~ n a l ' s  d e c i s i o n s  i n  _R-e__jomsey and  
Cornmissioner  - f o r  S u p e r a n n u a t i o n  ..... (1981 )  3 A L N  N. 18 and  Re-Ajgs_s_ 
and Commiss ioner  f o r  S u j e r a n n u a t i o n  ( 1 9 8 4 )  7  A L D  2 9 0 .  - "- "-- 

The Comrn:issioner F o r  S u p e r a n n u a t i o n  has  l o d g e d  a n  a p p e a l  i n  
M I - 1 , .  T h i s  a p p e a l  may, however ,  depend  on t h e  outcome o f  
t h e  a p p e a l  l o d g e d  by t h e  a p p l i c a n t  i n  NeaL, wh ich  i s  e x p e c t e d  
t o  be h e a r d  by t h e  F e d e r a l  C o u r t  i n  March .  

Air n a v i y a t i o n  r ~ u l a t i o n s  - s u s j e n s i o n  o f  l i c e n c e  f o r  l ow  ..-- --,--,,----- ------.-------.--- - 
f.2.~&.9. 

Re Gruzrnan and  S e c r e t a r y  t o  t h e  ---- D g a r t m e n t  o f  A v i a t i o n  
( 2 8  November 1986)  concci!rned t h e  a f t e r m a t h  o f  t h e  r u n n i n g  
ag round  o f  t h e  n a v a l  p a t r o l  b o a t  HMAS Wollongong o f f  Gabo 
I s l . a n d  on 1  J u n e  1985 .  F o l l o w i n g  t h a t  i n c i d e n t ,  t h e  appl.-i .cant 
had f l o w n  o v e r  t h e  s i t e  o f  t h e  a c c i d e n t  a n d ,  a s  a  r e s u l t ,  h i s  
cornrnercial and p r i v a k e  p i l o t  l i c e n c e s  we re  su spended  f o r  ].ow 
f l . y i n g .  The a p p l i c a n t  was a l s o  c o n v i c t e d  by a  m a g i s t r a t e  i n  
V i c t o r i a  on c h a r g e s  a r i s i n g  o u t  o f  t h e  i n c i d e n t s  i n  q u e s t i o n .  
The d e c i s i o n  which  t h e  a p p l i . c a n t  sought: t o  be r ev i ewed  by t h e  
T r i b u n a l  was t h e  d e c i s i o n  t o  s u s p e n d  h i s  p l l o t  l i c e n c e s .  The 
A A T  d e c i d e d  t h a t  t h e  d e c i s i o n  o u g h t  t o  be v a r i e d  by r e s t o r i n g  
. the a p p l i c a n t ' s  p r i v a t e  l . i c e n c e  and s u s p e n d i n g  h i s  cornrnercial 
l i . c e n c e  f o r  4  r r~on ths .  R e s t o r a t i o n  o f  t h e  p r i v a t e  l i c e n c e  was 
s e e n  t o  be a p p r o p r i a t e  b e c a u s e ,  h a v i n g  r e g a r d  t o  t h e  
a p p l i c a n t ' s  a g e  o f  6 3  y e a r s ,  t h e  a b s e n c e  o f  o p p o r t u n i t y  t o  f l y  
I A J ~ L I ~ . ~  l e a d  t o  i r r e p a r a b l e  l o s s  o f  Irhe rnan ipu l . a t i ve  s k i . l . l s  
n e c e s s a r y  f o r  c o m p e t e n t  a i r r r r ansh ip .  Of'  t h e  a p p l i c a n t  t h e  
T ' r i b ~ ~ n a l  s a i d :  

He i s  a  v e r y  cornpe ten t  a i r m a n .  His  o n l y  p rob l em a p p e a r s  
t o  be h;is a$sol .u .ke,  b u t  q u i t e  un .kenable  c o n v i c . t i o n  t h a t  he 
has  a c q u i r e d  t h e  r i g h t  t o  i g n o r e  r e g u l a t i o n s  wh ich  he 
b e l i e v e s  a r e  o b s c u r e  o r  a r e  s e e n  by him t o  be  f r e q u e n t l y  
o v e r l o o k e d  by t h e  D e p a r t m e n t .  

C a n c e l l a t i o n  o f  f i s h i n q  l i c e n c e s  -. -.-" ........ "" 

I n  P_e_ l.a.-.C?_ac.cc_h_&~a-..aa.~.clclC?-i-~i~.sk~~~-C.Euur: P.P.!5!!!~~r~clu_$_$tt!x 
( 2 4  Novernber 1986)  r e v i e w  was s o u g h t  o f  a  d e c i s i o n  o f  tht?  
M i n i s t e r  t o  c a n c e l  t h e  a p p l i c a n t ' s  f i s h i n g  b o a t  l i c e n c e  and 
m a s t e r  f i s h e r m a n ' s  l i c e n c e  w i t h  e f f e c t  f rorn 1 5  November 1986 ,  
w i t h  a  p r o v i s o  t h a t  a p p l i c a t i o n s  f o r  r e n e w a l  o f  t h e  l i c e n c e s  
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were n o t  t o  be c o n s i d e r e d  u n t i l  9 December 1986.  Under 
s e c t . i o n  9Q o f  t h e  , ~ L s , ; ~ . g ~ , L ~ ~ ~ - - f i , ~ - ~ - - , -  t h e  M i n i s t e r  has powers 
o f  suspens ion  and o f  c a n c e l l a t i o n  o f  l i c e n c e s .  The 
c a n c e l l a t i o n  power may be e x e r c i s e d  where t h e  h o l d e r  o f  t h e  
l i c e n c e  has been conu ic t .ed  o f  c e r t a i n  f i s h i n g  o f f e n c e s .  The 
a p p l i c a n t ,  a  r o c k  l o b s t e r  f i she rman ,  had been c o n v i c t e d  o v e r  
t h e  y e a r s  o f  a  nurnber o f  o f f e n c e s  i n  r e l a t i o n  t o  h i s  r o c k  
l o b s t e r  f i s h i n g  a c t i u i t i e s .  The i s s u e  i n  t h e  case was whe the r  
t h e  M i n i s t e r  c o u l d  p r o p e r l y  e x e r c i s e  t h e  power o f  c a n c e l l a t i o n  
i n  t h e  way he had.  I t  was argued t h a t  c a n c e l . l a t i o n  was an a c t  
o f  a  permanent  n a t u r e  and t h a t  t h e  M i n i s t e r  c o u l d  n o t  p r o p e r l y  
e x e r c i s e  t h e  power t o  a c h i e u e ,  by t h e  back d o o r ,  suspens ion  
n o t  p o s s i b l e  under  any o t h e r  p r o v i s i o n s  o f  t h e  R c t .  The 
T r i b u n a l  n o t e d  t h a t  s e c t i o n s  9R(1) and ( 2 )  compe l l ed  t h e  
c o n c l u s i o n  t h a t  t h e  suspens ion  power was a u a i l a b l e  o n l y  where 
p r o c e e d i n g s  had been i n s t i t u t e d  and pend ing  % h e i r  cornplet . ion.  
t i o ~ ~ e u e r ,  t h e r e  was, s a i d  t h e  T r i b u n a l ,  a  power i n  t h e  M i n i s t e r  
t o  c a n c e l  a  l i c e n c e  and t o  i n d i c a t e  t h a t  t h e  g r a n t  o f  a  new 
l i c e n c e  w o u l d  n o t  be c o n s i d e r e d  f o r  a  c e r t a i n  p e r i o d  a f t e r  t h e  
c a n c e l l a t i o n .  Hav ing  r e g a r d  t o  d e l a y s  t h a t  had o c c u r r e d  i n  
t h e  r e s o l u t i o n  o f  t h e  m a t t e r ,  t h e  T r i b u n a l  c o n s i d e r e d  t h a t  t h e  
c o r r e c t  p e r i o d  .For t.he c a n c e l . l a . t i o n  t o  rema in  : in f o r c e  was a  
p e r i o d  o f  2 weeks.  

The a p p l i c a n t s  appea led  t o  t h e  F e d e r a l  C o u r t  f r o m  t h e  d e c i s i o n  
o  f ,t he T  r i b  u n  a  l (ha ~acch,La -.,- u ,u.u .C?~.n.l~.~~te~~~~~~..f_.o_~~.~~.1"_1:~:i.~a~~ UUUU _IA~US~TY 
2 2  December 1 9 8 6 ) .  The a p p l i c a n t s  argued t h a t  t h e r e  had been 
an i r r~permiss : i .b le  use o f  t h e  power t o  c a n c e l  t o  a c h i e u e  a  
suspen!;i.on f o r  w h i c h  t h e  A c t  d i d  n o t  p r o u i d e .  The F e d e r a l  
C o u r t  ~1phel .d t h e  'Tr i .buna1 ' s  t i e c i s i o n .  The c o u r t  c o n s i d e r e d  
t h a t  t.he RAT'S reasons  when r e a d  i n  t h e i r  e n t i r e t y  i n d i c a t e d  
t h a t  - the T r i b u n a l  was n o t  i n t e r i t l i n g  t o  b r : i ng  a b o u t  a  r e s u l t  
s h o r t  o f  perrrlarlerit d e p r i u a t i . o n  of t h e  l i c e n c e s .  I t  was c l e a r ,  
s a i d  .the c o u r t ,  t h a t  t h e  T r : i b u n a l  was aFFir 'ming t.he d e c i s i o n  
o f  t h e  M i n i s t e r  t.o c a n c e l  t h e  l i c e n c e s  w i t h  t h e  consequence 
t h a t  a p p l i c a t i o n s  .For new I . i cences  were r e q u i r e d ,  t h e  g r a n t i n g  
o f  such l i c e n c e s  b e i n g  a  m a t t e r  f o r  t h e  M i n i s t e r .  

Q p p l i c a t i o n s  - - -... --" f o r  r e v i e w  - o f  .--..,..-.-- d e c i s i o n s  ---.,-," ....... u w h i c h  a f f e c t  -.-. n~ lmerous 
i n t e r e s t s  

Q p r i n c i p l e  of g e n e r a l  a p p l i c a t i o n  was s t a t e d  by t h e  T r i b u n a l  
i n  .Rg f .~r.9?,!.s.o.n.~~~an.d .d.d..d. C?.l..~~.Ls~t~~!r~.~~_f_o.r~...~.r.k.~~ !!.~~.l..t.c.~-c c.nd---Lnui.r-~-n!n~?.n.k 
( 2 3  December 1986) i n  w h i c h  t h e  T r i b u n a l  d e c l i n e d  t o  e n t e r t a i n  
an a p p l i c a t i o n  t o  r e u i e w  a  d e c i s i o n  o f  t h e  M i n i s t e r  a p p r o u i n g  
a  rnanagerrlerlt scherrle f o r  kangaroos .  The T r i b u n a l  c o n s i t l e r e d  
t h a t  t h e  a p p l i . c a t i o n  F o r  reu: iew had n o t  been I.odged ~ ~ r i t h i n  a  
r e a s o n a b l e  t i r r le .  I t  was, s a i d  t h e  T r i b u n a l ,  a  f i r m  p r i n c i p l e  
o f  a d r n i n i s t r a t i u e  p r a c t i c e  t h a t  d e c i s i o n s  a , f ' f e c t i n g  numerous 
i r i t e r e s t . ~ ,  i f  t h e y  a r e  t o  be c h a l l e n g e d ,  s h o u l d  be c h a l l e n g e d  
q u i c k l y .  Ad rn~ : .n i s t ra t i ue  cer%.a i .n ty  was i r n p o r t a n t  and i n d e e d  
expec ted  by p e o p l e  who need t o  p l a n  t h e i r  a f f a i r s .  
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Reverse F O I  ---------.-..-- 

I n  Mi t sub i sh i  Motors A u s t r a l i a  Ltd v Department.-of T r a n s p e r t  
(21 October 1986, F u l l  Cour t )  t h e  Federa l  Court  had be fo r e  i t  
a  ques t i on  of law which had been r e f e r r e d  t o  i t  by t h e  A A T  
under s e c t i o n  45 of t h e  RAT Act.  

The r e f e r e n c e  t o  t h e  Federa l  Court  a r o s e  from t h e  a p p l i c a t i o n  
of t h e  ' r e v e r s e  FOI' procedures  i n  t h e  F O I  Act .  Following an 
a p p l i c a t i o n  f o r  a cce s s  t o  documents made under t h e  FOI Act t o  
t h e  Department of T r a n s p o r t ,  t h e  Department gave M i t s u b i s h i ,  
pursuan t  t o  s e c t i o n  27 of t h e  Act,  an oppo r tun i t y  t o  make 
submissions  i n  suppor t  of a  con'cention t h a t  t h e  docurnents were 
exempt documents under s e c t i o n  4.3 of  t h e  Act (doct.tments 
r e l a t i n g  t o  t h e  bus ine s s  a f f a i r s  of a  p e r s o n ) ,  Mi t sub i sh i  
submit ted t h a t  t h e  documents were exempt under s e c t i o n s  43, 
3 7 ( 2 ) ( a ) ,  45 and 4 6 ( a ) .  The Department,  however, n o t i f i e d  
Mit .subishi ,  pursuan t  t o  s e c t i o n  2 7 ( 2 ) ,  t h a t  i t  had decided t o  
g r a n t  a cce s s  t o  t h e  documents. This  d e c i s i o n  was taken on 
appeal. by Mi t sub i sh i  t o  t h e  AAT under s e c t i o n  59. 

The ques t i on  of law t h a t  was r e f e r r e d  t o  t h e  Federa l  Court  was 
whether t h e  nn r ,  on a  reuiew under s e c t i o n  59, was ob l i ged  o r  
empowered t o  dec ide  whether t he  docurnents i n  ques%ion  were 
exempt under s e c t i o n  43 o r  any o t h e r  p rov i s i on  of P a r t  I V  of 
t h e  F O I  Rc t .  The c o u r t  held  t h a t ,  on such a  review,  i t  was 
c l e a r  t h a t  t h e  ART was empowered t o  dec ide  a  c la im f o r  
exemption based on s e c t i o n  43 .  So f a r  a s  o t h e r  p rov i s i ons  of 
P a r t  I U  were concerned, t h e  c o u r t  held t h a t ,  on such a  review,  
t h e r e  was no power i n  t h e  AAT t o  dec ide  a  c la im f o r  exemption 
based on those  p r o v i s i o n s .  The c o u r t  dec l i ned  t o  i n t e r p r e t  
s e c t i o n  58(1)  of t h e  Act a s  expanding t h e  T r i b u n a l ' s  
j u r i s d i c t i o n  under s e c t i o n  59:  

I n  t h e  f a c e  of the  s p e c i f i c  p rov i s i on  i n  s . 5 9 ( 1 )  
con fe r r i ng  a  r i g h t  of reuiew i n  t h e  c a se  of one kind of 
exemption,  we do n0.t , t h i n k  t h a t  t he  g e n e r a l  language of 
s .  58(1)  shou ld  be seen a s  con fe r r i ng  an a d d i t i o n a l ,  
ambulatory head of j u r i s d i c t i o n  upon t h e  T r i b u n a , , .  

The High Court. has r e fu sed  s p e c i a l  l e ave  t o  appea l  from t h e  
d e c i s i o n  of t h e  F u l l  Court  of t h e  Federa l  Cou r t .  

I n  t h e  op in ion  of fl~-m-ir~ir,~?Lyu~-?i?w- t h e  d e c i s i o n  i n  t h i s  case  
h i g h l i g h t s  a  p o s s i b l e  d e f i c i e n c y  i n  t h e  r e u e r s e  F O I  procedure  
of t h e  Act .  S e c t i o n  27 prov ides  f o r  n o t i c e  of an F O I  r e q u e s t  
t o  be given t o  a  person where t h e  person might reasonably wish 
t o  contend t h a t  t h e  document i s  an exempt document under 
s e c t i o n  4 3 .  This  t r i g g e r  f o r  t h e  r e v e r s e  F O I  procedure  would 
appear  t o  be adequat.e.  Howeuer, i f  an appea l  t o  t h e  RAT under 
s e c t i o n  59 i s  made by t h e  person ,  i t  i s  a rguab l e  t h a t  t h e  A R T  
should no t  be l i m i t e d  t o  de te rmin ing  a  cla,irn f o r  exemption 
based on s e c t i o n  43 bu t  should be empowered t o  de te rmine  such 




