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a  c la im based on o t h e r  grounds a l s o .  There may, f o r  example, 
be cases  where t h e  i n fo rma t ion  concerned i s  not  c l e a r l y  of a  
bus ine s s  c h a r a c t e r  of t h e  kind contemplated by s e c t i o n  43 but  
i s  i n fo rma t ion  t h a t  has been supp l i ed  on a  c o n f i d e n t i a l  b a s i s  
( s e c t i o n  4 5 ) .  The poss ib le  d e f i c i e n c y  i n  t h e  r e u e r s e  F O I  
procedure  i s  perhaps given sha rpe r  focus  when one cons ide r s  
t h a t  i f ,  f o l l owing  t h e  g iv ing  of n o t i c e  t o  a  t h i r d  pa r t y  under 
s e c t i o n  29, t h e  agency r e f u s e s  a cce s s  t o  t h e  document 
concerned and %he appl~-~,,an$-for a cce s s  appea l s  t o  t h e  ACIT, t h e  
AAT may cons ide r  a  c la im f o r  exemption based on s e c t i o n  45 o r  
any o t h e r  p rov i s i on  ( s e e ,  eg ,  ,Re Corrs  Pavey Whittn_e.,_and Byrng 
a!.d._A2-eheeharm.-El_t~.LLd--.a_1!d~_C_oL1_e_c~t_or~~o_Customs 2 3 D e  c em b  e  r 
1986) .  

The view t h a t  t h e  r e v e r s e  F O I  procedure  i s  d e f i c i e n t  was 
r e c e n t l y  expressed  by Dr John G r i f f i t h s  i n  a  paper p resen ted  
a t  a  seminar on F O I  and bus iness  conducted by t h e  Law 
I n s t i t u . t e  of V i c t o r i a  on 25 Septernber 1986 .  I t  i s  t o  be hoped 
t h a t  t h e  adequacy o r  o the rw i se  of t h e  r e v e r s e  F O I  procedure  i s  
g iven c a r e f u l  a t t e n t i o n  by t h e  Sena te  S tand ing  Committee on 
C o n s t i t u t i o n a l  and Legal A f f a i r s  i n  i t s  for thcoming r e p o r t  on 
t h e  F O I  Act .  

D e l i b e r a t i u e  p roce s s  - documents .-..-...---, which ----- name --.--.-...---.-- names 

In  .R.e_-..Rc.i'th a.nd ..d..d S~tt.~oo.rrn.~~~Y~Ger?r?~~~a_.~~.1.~_s&E!e_artm~r?._f ( 2 3  December 
1986) t h e  AAT upheld t h e  d e c i s i o n  of t h e  respondent  t o  r e f u s e  
Mr P e t e r  Re i th  MP a cce s s  t o  a  number of documents r e l a t i n g  t o  
t h e  e s t ab l i shmen t  of t h e  A u s t r a l i a n  C o n s t i t u t i o n a l  
Commission. Exemption from d i s c l o s u r e  was claimed under 
s e c t i o n  36  of t h e  F O I  Act i n  r e l a t i o n  t o  s e u e r a l  documents 
which d i s c l o s e d  t h e  names of p o s s i b l e  o r  p ro spec t i ue  
appo in t ee s  t o  t h e  Comrr~ission o r  i t s  adu isory  committees. The 
T r ibuna l  held t h a t  t h e r e  was a  s u b s t a n t i a l  pub l i c  i n t e r e s t  i n  
ensur ing  t h e  i n t e g r i t y  of t h e  p rocesses  of s e l e c t i o n  f o r  
appointment t o  p o s i t i o n s  of importance i n  t h e  Aus t r a l i an  
community. D i sc lo su re  of t h e  names of persons  cons idered  o r  
approached f o r  appointment ,  bu t  not u l t i r na t e ly  appo in t ed ,  
would be l i k e l y  t o  prouoke s p e c u l a t i o n  a s  t o  t h e  reasons  f o r  
non--appointment w i t h  embarrass ing e f f e c t s  upon t h e  r e p u t a t i o n s  
of t hose  concerned.  

The Courts  

Broadcas t ing  - d e c i s i o n s  - ---"---,-- 

&..-.ML~~L~k.~r-.-f~_~_-.Con~rl!untc_aions~ex-~r_tc-~L~~~C_tA ( 2  D e  c  em be r 
1986) i s  an i n t e r e s t i n g  case  f o r  2  r e a s o n s .  The case  came 
before  t h e  Chief Judge of t h e  Federa l  Cour t ,  S i r  Nigel  Bowen, 
on t h e  r e t u r n  of an o r d e r  n i s i  made by t h e  Federa l  Court  t h a t  
t h e  M i n i s t e r  f o r  Comn~unications,show cause w h y  a  w r i t  of 
rnandarnus should not  be i s s u e d  t o  h i m  t o  d e a l  w i t h  t h e  
a p p l i c a t i o n  by N B N  Ltd f o r  a  supplementary t e l e v i s i o n  l i c e n c e  
i n  accordance w i t h  s e c t i o n  82A(4) of t h e  Broadcast ing and 
Te l ev i s i on  Act .  That s e c t i o n  r e q u i r e s  t h e  M i n i s t e r  t o  r e f e r  
such an a p p l i c a t i o n  t o  t h e  A u s t r a l i a n  Broadcast ing T r ibuna l  
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( ' A B T 1 )  o r  t o  d i s m i s s  i t  on  t e c h n i c a l  g r o u n d s .  The f i r s t  - 
i n t e r e s t i n g  a s p e c t  o f  t h e  case  i s  t h a t  NBN L t d ,  a f t e r  w r i k i n g  
t o  t h e  M i n i s t e r  and  i n f o r m i n g  h i m  t h a t ,  i n  t h e  l i g h t  o f  h i s  
f a ' i l u r e  t o  make a  d e c i s i o n  o n  i t s  a p p l i c a t i o n ,  i t  p r o p o s e d  t o  
a p p l y  t o  t h e  F e d e r a l  C o u r t  f o r  an  o r d e r  o f  review u n d e r  t.he 
AD(JR) A c t  i n  r e s p e c t  o f  t h a t  f a i l u r e ,  d i d  n o t  t h e n  p u r s u e  t h e  
AD(JR) A c t  remedy b u t  i n s t e a d  a p p l i e d  f o r  a  mandamus i n  
r e l i a n c e  o n  t h e  j u r i s d i c t i o n  c o n f e r r e d  o n  t h e  F e d e r a l  C o u r t  by 
s e c t i o n  398 o f  t h e  J u d i c i a r y  A c t .  I t  i s  n o t  a p p a r e n t  f r o m  a  
r e a d i n g  o f  t h e  case  why t h e  J u d i c i a r y  A c t  p r o c e d u r e  was 
p r e f e r r e d  t o  t h e  p r o c e d u r e  u n d e r  t h e  AD(JR) A c t .  Section 7  of 
t h e  AD(JR) p r o u i d e s  f o r  a n  a p p l i c a t i o n  f o r  a n  o r d e r  o f  r e v i e w  
whe re  a  p e r s o n  u n d e r  a  d u t y  t o  make a  d e c i s i o n  t o  w h i c h  t h e  
Ac.t a p p l i e s  has f a i l e d  t o  make t h e  d e c i s i o n .  S e c t i o n  1 6 ( l ) ( d )  
o f  t h e  A c t  empowers t h e  c o u r t  t o  make a n  o r d e r  d i r e c t i n g  t h e  
m a k i n g  o f  a  d e c i s i o n .  F u r t h e r m o r e ,  ' d u t y '  i s  d e f i n e d  i n  t h e  
A c t  i n  s u c h  a  way as t o  overcome t h e  l i m i t a t i o n s  on  mandamus 
i n  r e s p e c t  o f  d u t i e s  i rnposed o n  Crown s e r v a n t s .  Thus,  i t  
wo~11.d seem t h a t  a n  AD(JR) A c t  a p p l i . c a t i o n  wou1.d haue been  an  
a p p r o p r i a t e  means o f  s e e k i n g  r e u i e w  o f  t h e  M i n i s t e r ' s  f a i l u r e  
t o  make a  d e c i s i o n .  

T h i s  a s p e c t  o f  t h e  case  a g a i n  r a i s e s  t h e  q u e s t i o n  w h e t h e r  t h e  
e x i s t e n c e  o f  t h e  j u r i s d i c t i o n  i n  t h e  F e d e r a l  C o u r t  u n d e r  
s e c t i o n  398 o f  t h e  J u d i c i a r y  A c t  may t e n d  o v e r  t i m e  t o  
d i m i n i s h  t h e  p r i m a c y  o f  t h e  AD(JR) A c t  as a  means o f  reu : iew o f  
Cornn~onweal th  a d m i n i s t r a t i v e  a c t i o n .  ( O u e r l a p  be tween  t h e  
AD(JR) A c t  and  s e c t i o n  398 o f  %he J u d i c i a r y  A c t  does  n o t ,  of 
c o u r s e ,  a r i s e  i n  cases  whe re ,  by  r e a s o n  o f  t h e  e x c l u s i o n s  i n  
S c h e d u l e  I t o  t h e  AD(JR) A c t  o r  by r e a s o n  o f  t h e  o t h e r  
l i . r r ~ i t a t i o r i s  o n  t h e  amb i t ,  o f  t h e  A c t ,  s e c t i o n  398 p r o u i d e s  t h e  
o n l y  a u a i . l a b l e  means o f  p r o c e e d i n g  i n  t h e  F e d e r a l  C o u r t .  See, 
f o r  e  x  amp 1. e  , R?A.gp_ut.y~.-Cgy.p$-s_$_$.l:ee~ e  r o t : -T : xa tLon f  o r  t.he_%t?.kg 
_~lf k?-sl-?..r.n .... &u-ss.IILaaa_l..~-aa; ( 5 No u  ember 19 86 ) a  rld 
RE? ~~ar~..~;l.~~.~Laan_d.~.~Ccoom~~s.ssilo_~~L.~C~ ll.lll e~x~~~~a.c.te~Ban.~..k.L 
( 2 7  Nouember 1 9 8 6 ) . )  

The second  a s p e c t  o f  t h e  case  t h a t  i s  o f  i n t e r e s t  i s  t h e  
d i s c u s s i o n  o f  t h e  c o u r t ' s  d i s c r e t i o n  t o  r e f u s e  r e l . i e f .  
C o u n s e l  f o r  t h e  M i n i s t e r  a r g u e d  t h a t  t h e  a p p l i c a t i o n  s h o u l d  be 
d i s m i s s e d  o n  t h e  g r o u n d  of u n w a r r a n t a b l e  d e l a y  i n  a p p l y i n g  f o r  
t h e  remedy o f  mandarnus. The C h i e f  Judge c o n c l u d e d  t h a t  r e l i e f  
s h o u l d  n o t  be  d e r i i k d  o n  t h i s  g r o u n d .  N e x t  i t  was a r g u e d  t h a t  
r e l i e f  s h o u l d  be r e f u s e d  because  o f  t h e  l i k e l i h o o d  o f  
l e g i s l a t i u e  change w h i c h  1 ~ 1 0 ~ l l . d  r e n d e r  acadern ic  and  f u t i l e  t h e  
q u e s t i o n  o f  t.he M i n i s t e r ' s  r e f e r r a l  t o  t h e  A8T o f  t h e  
a p p l . i . c a t i o n  o f  NRN 1:td. The M i n i s t e r  : i n t r o d u c e d  i n t o  e v i d e n c e  
t h e  B.ro~J_cas%~~~~.~.P_!~sn_.d.m~~.1!.t~.~~!~iL~-.-_I.~86. w h i c h  p r o u i ( j e d  f o r  t h e  
a b o l i t i o n  o f  t h e  s u p p l e m e n t a r y  t e l e u i s i o n  l i c e n c e  scheme. 
T h a t  R i l l  had  been  p a s s e d  by t.he House o f  R e p r e s e n t a t i v e s  and  
d e b a t e  o n  . the second  r e a d i n g  i n  t h e  S e n a t e  was e x p e c t e d  t o  
t a k e  p l a c e  d u r i n g  t h e  week f o l l . o l r ~ i n g  t h e  h e a r i n g  b e f o r e  t h e  
C h i e f  J u d g e .  

Sir N i g e l  Bowen s a i d  t h a t  i n  g e n e r a l  t e r m s  he a g r e e d  w i t h  t h e  
p r o p o s i t i o n  t h a t  t h e  c o u r t  a p p l i e s  t h e  l a w  as  i t  i s  i n  f o r c e  
when a  m a t t e r  i s  b e f o r e  t h e  c o u r t  and  does+ n o t  s p e c u l a t e  as  t o  
t h e  f u t u r e  c o u r s e  o f  l e g i s l a t i o n .  On t h e  o t h e r  hand,  he s a i d ,  
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t h e  c o u r t  was n o t  o b l i g e d  t o  s h u t  i t s  eyes  t o  t h e  r e a l i t i e s  
and  t o  i g n o r e  w h a t  was t a k i n g  p l a c e .  H i s  Honour  c o n c l u d e d  
t h a t  NRN I..td had  rr~ade o u t  a  case  o f  b r e a c h  o f  d u t y  o n  t h e  p a r t  
o f  t h e  M i n i s t e r  and  t h a t  i t  was n o t  e x c l u d e d  by  d i s c r e t i o n a r y  
g r o u n d s  f r o m  h a v i n g  t h e  o r d e r  n i s i  made a b s o l u t e .  So t h a t  t h e  
o r d e r  w o u l d  n o t  r e s u l t  i n  a  f u t i l . i t y ,  howeve r ,  he o r d e r e d  t h a t  
t h e  o p e r a t i o n  o f  %he o r d e r  m a k i n g  t h e  o r d e r  n i s i  a b s o l u t e  b e  
suspended  f o r  a  p e r i o d  o f  1 4  d a y s .  

( s  i t ha P n  e  d  ,t he .8roadcasU..n.q I?~n~.n.d,_m~?~n~2: S-f. -Z...1 1-93..6 l r~a  s  n o t  
passed  by t h e  P a r l i a m e n t .  On 4 December 1986 i t  was r e f e r r e d  
by  t h e  Senaize t o  a  S e l e c t  Cornrni.t.kee f o r  r e p o r t  e a r l y  i n  t h e  
1907 p a r l i a m e n t a r y  s i t t i n g s .  ) 

A f u r t h e r  d e c i s i o n  i n  tlhe b r o a t l c a s t i . n g  a r e a  i s  ,W~?s.t,grn 
Te-.:lev~.~L~.n-dC,,td-,-!! ~~uss.t:.t:r.a~~~,,aannn_9,~a~i3.clcca~.S~~~n~ TTr_L3uun.a.1- 
( 4  Nouernber 1 9 8 6 ) .  'That case  c o n c e r n e d  a n  appl. ica'c. : ion un t l e r  
t h e  QD(JR) A c t  i n  r e s p e c t  o f  a  d e c i s i o n  o f  t h e  ART t o  g r a n t  a 
c o m m e r c i a l  t e l e v i s . i o n  l . i c e n c e  t o  West C o a s t  Te l . ecaske r  I-.td f o r  
a  p e r i o d  o f  5 y e a r s  t o  s e r v e  t h e  P e r t h  n1e t r opo l : i t an  a r e a .  I t  
l r l i l l  be r e c a l l e d  . t h a t  t h e  AB'T : inqc .~ i ry  c o n c e r n i n g  a  t h i r d  
con~ rne rc i . a l  t e l ev i c ; : i on  l i c e n c e  i n  P e r t h  was a  p r o t r a c t e d  a f f a i r  
and  i n k e r l o c u t o r y  d e c i s i o n s  o f  , the AHT i n  t h e  : i r i (qu i ry  we re  t h e  
s u b j e c t  o f  s e v e ? r a l  a p p l i c a t i o n s  u n d e r  t h e  AD(SK) Aclz ( s e e  t h e  
C  o  u  n  c  i l ' s  Re p  o  r t No 2 6 , .Rcuh-c!g of tthg n.d.!:nf f~~I:111~s.t:.t:~13aattie.~-~ !? .~-C. .~~~S~~~-D. .~~S 
L.J . !Lc~A~-~-K~~ . [ i_~-ig~!.~ n-ct 1.2.7z....s.r~.9~ --.~-L!~c,", pp .7 - . - 8 ) .  ~ e s t e r n  
T e l e v i . s i o n  L.td [Alas one  o f  t h e  u n s ~ ~ c c e s s f u l  app l . i . can t s  f o r  . the 
l i . c e n c e .  

I n  t h e  p resen t :  case ,  t h e  a p p l i c a t i o n  f o r  r e v i e ~ d  was based  o n  
s e v e r a l  g r o u n d s ,  none o f  w h i c h  I ~ l as  accep . ted  by  Mr  Jus t : i ce  
P i n c u s .  I n  p a r t ,  h i s  Honour  r e l i e d  o n  t h e  d i s c r e t i o n  o f  t h e  
c o u r t  t o  r e f u s e  r e l i e f .  t l a u i n g  f ound  t h a t  . the QBT had f a l l e n  
i n t o  l e g a l  e r r o r  i n  f a i l i n g  t o  g i v e  w e i g h t  t o  c e r t a i n  
c o n v i c t i o n s  o f  a  d i r e c t o r  o f  t h e  s u c c e s s f u l  a p p l i c a n t  f o r  t h e  
l i . c e n c e ,  Mr  J u s t i c e  P i n c u s  e x e r c i s e d  t h e  d:iscrcr.t:ion o f  t h e  
c o u r t  n o t  t o  g r a n t  r e l i e f  because  t h e  p o i n t  o n  w h i c h  t h e  
a p p l i c a n t  r e l i e d  i n  i t . s  a p p l i c a t i o n  u n d e r  t h e  RD(JR) A c t  had 
been  e x p r e s s l y  abandoned by i t  i n  t h e  p r o c e e d i n g s  b e f o r e  t h e  
ABT: 

I: d o  n o t  ac t .  o n  t h e  v i e w  t h a t  e v e r y  abandonment o f  a  p o i n t  
b e f o r e  an  a d r n i n i s t r a , t , i v e  t r : i b u n a l  rnakes i t  p r o p e r  f o r  t . h i s  
C o u r t  t o  d e c l i n e  t o  g r a n t  r e l i e f ,  w i t h  r e s p e c t :  t o  t . ha t  
p o i n t ,  uncler .khe J~.~cl i .c" l .a l  Rev i ew  Q c t .  He re ,  ho~ r l eue r ,  t h e  
T r i b u n a l  had  b e f o r e  i t  a n  i n q ~ 1 : i r y  o f  u r i p a r a l l 6 : l e d  l e n g t h  
and  c o s t .  The p o t e n t i a l .  i m p o r t a n c e  o f  t h e  c o n v i c t i o n s  o f  
Mr T r e a s u r e  m u s t  haue been  e u i d a n t  t o  t h e  p r e s e n t  
a p p l i c a n t ,  as rnust have  been  . the w a s t e  o f  t i r ne  and  lnoney 
w h i c h  cou:l.d sr isue i f  t h e  T r i b u n a l  w<:!r'e l s?d  i n t o  l e g a l  
e r r o r .  The p r e s e n t  a p p l i c a n t  p r e f e r r e d  t o  t a k e  i t s  chance  
o f  success  b e f o r e  t h e  T r i b u n a l .  ori t h e  b a s i s  thalr. 
' T r e a s u r e ' s  c o n v i c t i o n s  w e r e  n o t  t:o be  u s e d  i n  i t s  f a u o u r ;  
h a v i n g  fai.:l.ed b e f o r e  t h e  T r i b ~ l n a l . ,  i t  s h o u l d  n o t ,  I t h i n k ,  
be  al . l .o~rred t o  t a k e  a d v a n t a g e  o f  t h e  e r r o r  f o r  w h i c h  i t  1~189 

p a r t l y  r e s p o n s i b l e .  
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P w o s e d  i n c l u s i o n  o f  s t a g e  2  o f  Kakadu N a t i o n a l  Park on World - --- 
H e r i t a g e  L i s t  

The p r o p o s a l  o f  t h e  Commonwealth t o  s u b m i t  s t a g e  2  of t h e  
Kakadu N a t i o n a l  Park f o r  i n c l u s i o n  on t h e  World H e r i t a g e  L i s t  
ha s  provoked  much l i t i g a t i o n  i n v o l v i n g  Peko-Wallsend L t d .  The 
p r i n c i p a l  p r o c e e d i n g s  b r o u g h t  by i t  were  p r o c e e d i n g s  i n  t h e  
F e d e r a l  C o u r t  f o r  d e c l a r a t o r y  and  i n j u n c t i v e  r e l i e f  i n  
r e l a t i o n  t o  t h e  p r o p o s e d  a c t i o n  o f  t h e  Commonwealth. The 
a p p l i , c a t i . o n  was ba sed  on t h e  company ' s  c l a i m  t h a t  i t  was 
e n t i t l e d  t o  c e r t a i n  min ing  r i g h t s  i n  s t a g e  2  o f  t h e  p a r k .  

B e f o r e  t h e  a p p l i c a t i o n  was d e t e r m i n e d  Peko-Wallsend a p p l i e d  t o  
t h e  F e d e r a l  C o u r t  f o r  i n t e r l o c u t o r y  r e l i e f  (PueL~o~g~l_l-s_es_e~d-L.t.d 
& u ~ Q ~ ~ . - ~ ~ ~ ~ ~ o ~ g ~ , ,  26 Noverr~ber 1 9 8 6 ) .  I n  t h e  a p p l i c a t i o n  f o r  
i n t e r l o c u t o r y  r e l i e f  t h e  company s o u g h t  o r d e r s  r e s t r a i n i n g  t h e  
Commonwealth f r o m  t a k i n g  c e r t a i n  s t e p s  i n  conneclzion w i t h  t h e  
l i s t i n g  o f  s t a g e  2 .  Mr J u s t i c e  Beaumont g r a n t e d  t h e  i n t e r i m  
i n j u n c t i o n .  He n o t e d  t h a t  i n  t h e  p r i n c i p a l  p r o c e e d i n g s  t h e  
a p p l i c a n t s  had p u t  t h e i r  c a s e  on t h e  g r o u n d s  o f  d e n i a l  o f  
n a t u r a l  j u s t i c e  and  he t ook  t h e  v iew t h a t ,  h a v i n g  r e g a r d  t o  
t h e  d e c i s i o n  o f  t h e  High C o u r t  i n  ,ki-og ( 1 9 8 5 )  6 2  R L R  321 and 
t o  t h e  o b l i g a t i o n  t o  p r o t e c t  t h e  a r e a  t h a t  would be imposed  on 
t h e  Commonwealth i f  s t a g e  2  we re  l i s t e d ,  t h e  a p p l i c a t i o n  i n  
t h e  p r i n c i p a l  p r o c e e d i n g s  r a i s e d  a  s e r i o u s  q u e s t i o n  t o  be 
t r i e d .  His  Honour made a n  o r d e r  d i r e c t i n g  t h e  M i n i s t e r  and 
t h e  Comrnonwealtl? t o  i n fo r rn  t h e  World H e r i t a g e  Comrnli.ttee t h a t  
t h e  F e d e r a l  C o u r t  had d i r e c t e d  them t o  i n f o r m  t h e  cornrni.ttee 0.F 
th t?  cl.ai.rns mads by t h e  corrlpany and t h e  c o u r t  p r o c e e d i n g s  
b r o u g h t  by i t  and cl:irec%.ing them t o  r e q u e s t  t h e  cor r~rn i t tee  t o  
d e f e r  i . t s  c o n s i . d e r a t i o n  o f  t h e  r e l e v a n t  p a r t  o f  t h e  sub rn i s s ion  
f o r  l i s t i n g .  

Fol . :~ol~l ing t h e  o r d e r s  rnatle by Mr J u s t i c e  Beaumont, and on t h e  
same day a s  t h o s e  o r d e r s  we re  made, t h e  M i n i s t e r  f o r  A r t s ,  
H e r i t a g e  and  Envi ronment  a p p l i e d  t o  t h e  F u l l  C o u r t  o f  t h e  
F e d e r a l  C o u r t  f o r  l e a v e  t o  a p p e a l  a g a i n s t  t h e  i n t e r l o c u t o r y  
j u d g n ~ e n t  o f  Mr J u s t i c e  Beaumont .  The a p p l i c a t i o n  was h e a r d  
, t h a t  same day and was d i s m i s s e d  by t h e  F u l l  C o u r t .  On . the 
n e x t  day t h e  M i n i s t e r  a p p l i e d  t o  t h e  High C o u r t  f o r  s p e c i a l  
l e a v e  t o  a p p e a l  a g a i n s t  t h e  d e c i s i o n  o f  t h e  F u l l  C o u r t .  

The High Cour t  r e f u s e d  t h e  a p p l i c a t i o n  f o r  s p e c i a l  l e a v e ,  
s k a t i n g  t h a t  : i t  was r a r e  i n d e e d  f o r  t h e  High C o u r t  t o  g r a n t  
s p e c i a l  l e a v e  t o  a p p e a l  f rom a n  o r d e r  d i s m i s s i n g  a n  
a p p l i c a t i o n  f o r  s p e c i a l  l e a v e  t o  a p p e a l  f rom a n  i n t e r l o c u t o r y  
o r d e r .  

F o l l o w i n g  t h e s e  p r o c e e d i n g s  t h e  government infor rned  t h e  World 
H e r i t a g e  Corr~mi t tee  t h a t  i t  l~ r i shed  i t s  s u b m i s s i o n  t o  be  
d e f e r r e d  u n t i l  t h e  c o m m i t t e e ' s  n e x t  s e s s i o n  i n  November 1987 .  

I n  h i s  f i n a l  judgment  ( 2 2  December 1986)  Mr ; J u s t i c e  Beaurnont 
h e l d  t h a t  t h e  d e c i s i o n  t o  s u b m i t  Kakadu S t a g e  2  f o r  i n c l u s i o n  
on t h e  World He r i . t age  i . . i s t  would p r e j u d i c e  t h e  a p p l i c a n t s '  
p r o p e r t y  r i g h t s ,  and t . ha t  t h e  E x e c u t i v e  had f a i l e d  t o  s a t i s f y  
t h e  r e q u i r e m e n t  o f  p r o c e d u r a l  f a i r n e s s  wh:ich appl.:i.ed b e c a u s e  
o f  t h a t  p r e j u d i c e  t o  t h e  a p p l i c a n t s '  i n t e r e s t s .  The 
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app l . i can t s  would be p r e jud i ced  i n  r e l a t i o n  t o  t h e i r  p roper ty  
r i g h t s ,  h i s  Honour s a i d ,  because i n  ' t e c h n i c a l  t e rms ,  t h e  
i n c l u s i o n  of t h e  s i t e  on t h e  l . i s t  arrlounts t o  t h e  s a t i s f a c t i o n  
of a  cond i t i on  preceden t  t o  t h e  a v a i l a b i l i t y  of t h e  powers t o  
" f r e e z e "  t h e  a p p l i c a n t s '  r i g h t s  o r  i n t e r e s t s  g iven t o  t h e  
Exec~ i t i ue  under t h e  ,Htig-r~tfiqg,-,-fi,ct', and i t  see~ned probable  t h a t  
t h e  gover>nment. urould invoke t hose  powers t o  p r o h i b i t  t h e  
a p p l i c a n t s '  mining a c t i v i t i e s .  I n  h i s  Honour 's  op in ion  
f a i r n e s s  r equ i r ed  t h a t  t h e  a p p l i c a n t s  be given r ea sonab l e  
n o t i c e  of %he proposa l  t h a t  t h e  Cabinet  nominate Kakadu 
S tage  2 f o r  World Her i t age  l i s t i n g  and an oppo r tun i t y  t o  
p r e sen t  a  subrnission t o  t h e  Cabinet  a s  a  body. I t  was not 
s u f f i c i e n t  t h a t  t h e  a p p l i c a n t s  had been f r e e  t o  at.tenlpt t o  
persuade 1  o r  2 M i n i s t e r s  be fo r e  {:.he d e c i s i o n  was .taken by t h e  
Cab ine t :  ' I t  was t o  Cab ine t ,  meeting a s  a  body on 1 5  o r  16 
September,  t h a t  t h e  a p p l i c a n t s  had t o  d i r e c t  t h e i r  a t t e n t i o n s ' .  

An i n t e r e s t i n g  submission on behalf  of t h e  Commonwealth was 
t h a t  t h e  ma t t e r  i n  i s s u e  involved t h e  e x e r c i s e  of t h e  roya l  
p r e r o g a t i u e  t o  make and irr~plement t r e a t i e s  and was t h e r e f o r e  
not  s u s c e p t i b l e  of j u d i c i a l  review.  In  h i s  Honour's op in ion ,  
howevor, t h e r e  were mul.t.i.ple sources  of t h e  power t o  nominate 
a  s i t e  f o r  i n c l u s i o n  on t h e  World Her i t age  L i s t :  t h e  common 
law pr 'erogat ive ,  t h e  execut:i.ue powers coriferlmetl by s e c t i o n  6 1  
of t h e  C o n s t i t u t i o n ,  and t h e  p rov i s i ons  of %he Her i t age  Act .  
But  i n  any c a s e ,  even i f  t h e  d e c i s i o n  t o  nominate Kakadu 
S t age  2 had had i t s  s o l e  source  i n  t h e  p r e r o g a t i v e ,  i t  was not 
t h e  source  of t h e  power bu t  i t s  s u b j e c t  ma t t e r  which 
de t e~ rn ined  whether t h e  e x e r c i s e  of .tihe power was s u b j e c t  t o  
j u d i c i a l  r ev ie~r r .  I n  t h i s  r e s p e c t  h i s  tlonour foll.owed t h e  
d  e  c  i s  ion  of House of Lords i n  Cou,n,ci..l.-_of -~G.i-u.i..i Sseec~..i..cc~ 
Unions . v Min i s t e r  .... f o r  t h e  C i v i l  . S e r v i c e  ...... [1985.J AC 3 7 4 . .  
However, he noted t h a t  ,[:he p o s i t i o n  m i g h t  d i f f e r  where .the 
cha l l enge  was not  based on procedura l  improp r i e ty ,  w h i c h  was 
capable  of being measured and t e s t e d  by e s t a b l i s h e d  and 
def ined  l e g a l  c r i t e r i a ,  b u t ,  f o r  example, was based on t h e  
ground of unreasonableness  o r  some o t h e r  ' g e n e r a l i s e d  o r  
" p o l i t i c a l "  grounds ' . 

I n G1.E ...... LC-~-st.!:.!?2&.fiZ .ZZz Eltt~yyyyyCt(J ?~.~B-r_o~wn ( 3 3. 0 c  t o  her  19 86 t h e  
a p p l i c a n t  sought  reuiew of a  d e c i s i o n  of t h e  Min i s t e r  under 
t h e  ~.~!~.t.o.nlr; 1:~rr~~.f:f..f.f~IIfrfrntrft~._u~~~~~gg111~~ct~~-227~r, t o  pub l i sh  i n  t h e  
Gaze t t e  a  no.t.ice which had .the e f f e c t  o.F causing anti-durnping 
duty t o  be imposed on c l e a r  and p e a r l  l i g h t  bulbs  from Belgium 
:irnpor.ted i n t o  A t .~ s t r a l i a  by .the a p p l i c a n t .  The dumping 
cornplaint which l e d  t o  t h e  dumping i r ivest igat : ion by t h e  
A~ i s t r a l . i an  Customs S e r v i c e  and ultimately t o  t h e  a c t i o n  .taken 
by t h e  Min i s t e r  had been made by E l e c t r i c  Larrlp Manufacturers  
( A u s t r a l i a )  P t y  Ltd,  t h e  s o l e  Aus t r a l i an  manufacturer  of goods 
of t h i s  k ind .  

The a p p l i c a n t  was s u c c e s s f u l  i n  t h e  a p p l i c a t i o n  f o r  j u d i c i a l  
r ev iew.  The f i r s t  ground on which review of t h e  M i n i s t e r ' s  
d e c i s i o n  was sought  was t h a t  t h e  a p p l i c a n t  had not. been 
accorded n a t u r a l  j u s t i c e .  Mr Jusk i ce  Burche t t  found t h a t  
Min i s t e r  was under a  duty t o  comply w i t h  t h e  p r i n c i p l e s  of 
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n a t u r a l  j u s t i c e .  That du ty  involved t h e  p rov i s i on  t o  t h e  
a p p l i c a n t  of a  meaningful oppo r tun i t y  t o  make submissions  
about   adjustment.^ i n  p r i c e s  t h a t  were necessa ry  i n  o r d e r  t o  
rnake a  proper  cornparison between t h e  normal va lue  of goods and 
t h e i r  expo r t  p r i c e  ( s . 5 ( 5 )  of t h e  A c t ) ,  I t  was found by t h e  
cour% % h a t ,  i n  t h e  i n v e s t i g a t i o n s  under taken by Customs, such 
an opportun-i.l.ly was not given t o  t h e  a p p l i c a n t .  

His Honour a l s o  held t h a t ,  i n  t h e  assessment  of normal val.ue, 
t h e  M i n i s t e r  had not  t aken  i n t o  account  a  r e l e v a n t  
c o n s i d e r a t i o n  which, by v i r t u e  of s e c t i o n  5 ( 4 )  of t h e  Act, he 
was bound t o  t a k e  i n t o  account ,  namely, t h e  making of an 
a l lowance f o r  c e r t a i n  warehousing and o t h e r  c o s t s  i ncu r r ed  by 
t h e  expo r t i ng  company i n  Belgium. The f i n a l  ground on w h i c h  
t h e  c o u r t  g ran ted  an o r d e r  of review was t h a t  t h e  M i n i s t e r ' s  
e x e r c i s e  of power was so  unreasonable  t h a t  no r ea sonab l e  
person could haue s o  exe r c i s ed  t h e  power. i n  o r d e r  .to 
a s c e r t a i n  t h ~  normal va lue  of goods,  s e c t i o n  5 of t h e  Act 
recquires a  cornparison w i t h  ,the p r i c e  paid f o r  l i k e  goods i n  
t h e  c o ~ . ~ n t r y  of expo r t  arid, where t h e  cornparison i s  made w i t h  
goods t h a t  a r e  not : i d e n t i c a l ,  c e r t a i n   adjustment.^ a r e  r equ i r ed  
t o  be made. The c o u r t  found t h a t ,  i n  t h e  i n v e s t i g a t i o n  of 
normal va lue ,  use had been made of domestic p r i c e  l i s t s  f o r  
c e r t a i n  non - iden t i c a l  goods of t h e  expo r t i ng  company i n  
Belgium wi thout  due ad jus tment  and t h a t  t h i s  c o n s t i t u t e d  an 
unreasonable  e x e r c i s e  of t h e  M i n i s t e r ' s  power. 

Another a p p l i c a t i o n  f o r  j u d i c i a l  review i n  t h e  anti-dumping 
a r e a  was d  e  t e  rrni ri ed by t, he Federal. Court  i ri R,g-Hgyg:@; e? .,_x__x_ pP.~.,rr t~. 
J .  H a t t i e  Canner ies  Llzd (18 November 1986) .  I n  t h a t  case  .the .- ...-. " .,........ " ........ " " 

appli.cat:i.ori war; b r o ~ ~ g h t  pursuan t  t o  s e c t i o n  398  of t h e  
J u d i c i a r y  Act i n  r e s p e c t  of t h e  impos i t i on  of cash s e c u r i t : i e s  
on expo r t s  t o  A u s t r a l i a  by t h e  a p p l i c a n t  of f r ozen  pea s .  The 
proceedings  were brought under s e c t i o n  39B because,  by v i r t ~ l e  
of an arneridmerit of Schedule  1 t o  t h e  AD(JR) Act made i n  1983, 
d e c i s i o n s  t o  r e q u i r e  and t a k e  s e c u r i t y  i n  r e s p e c t  of 
anti--dumping o r  c o u n t e r v a i l i n g  d u t y  t h a t  may be payable a r e  
exc l~ lded  from t h e  ambit  of t h e  Act .  

The Federal. Court  (Mr J u s t i c e  Beaumont) d i s n ~ i s s e d  t h e  
appl . i .ca t ion a s  t h e  power t o  r e q u i r e  s e c u r i t i e s  had been 
proper ly  e x e r c i s e d .  

fin- appeal. i n  t h e  aril::i..-dumping a r e a  was deterrr~ined by t h e  F u l l  
Court  of t h e  F e  d e r a  l C o  u r t i n , ~ ~ ~ . , t t ~ ~ ~ a ~ . t . ~ ~ ~ . . ~ . , ~ , c ~ ~ o ~ ~ ~ ~ ~ . . I I ~ ~ . ~  .,,,,,,, I-..td !? u.uu. .5!.5!~uutLt:~or! 
( , , a  December 1986 ) .  The appea l  r e l a t e d  t o  a  d e c i s i o n  of Mr 
Jus t : i ce  Pincus made on an a p p l i c a t i o n  under t h e  AD(JR) Act i n  
w h i c h  h i s  Horiot.~r deterrrtinetJ t h a t  h i s  o r d e r  s e t t i n g  a s i d e  a  
d e c i s i o n  of t h e  Min i s t e r  .to rnake a  d e c l a r a t i o n  pursuan t  t o  
s e c t i o n  8 ( 2 )  of t h e  Anti-.Dumping Act should t a k e  e f f e c t  a s  
from 2 4  January 1986. 'That was t h e  d a t e  on which h i s  Honour 
gave judgrnerit i n  t h e  proceedings  under t h e  AD(JR) Act .  On  
appea l ,  t h e  a p p e l l a n t s  argued t h a t  Mr J u s t i c e  Pincus e r r e d  i n  
f a i l i n g  t.o o r d e r  t h a t  t h e  M i n i s t e r ' s  d e c i s i o n  be s e t  a s i d e  a s  
from t h e  d a t e  on which i t  was made. The F u l l  Court  held  t h a t  
Mr J u s t i c e  Pincus was i n  e r r o r  i n  c a s t i n g  t h e  onus on t h e  
a p p l i c a n t  t o  show t h a t  t h e  M i n i s t e r ' s  d e c l a r a t i o n  should be 
s e t  arjid~:! from t h e  d a t e  on w h i c h  i t  was made: 
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S e c t i o n  1 6 ( 1 )  o f  t h e  A d n l i n i s t r a t i v e  D e c i s i o n s  ( J u d i c i a l  
R e v i e w )  CIct g i v e s  t o  t h e  C o u r t  a  w i d e  t l i s c r e t i o n  a s  t o  , the  
o r d e r s  a p p r o p r i a t e  t o  b e  m a d e .  T h e  w o r d s  ' w i t h  e f f e c t  
f r o m  t h e  d a t e  o f  t h e  o r d e r  o r  f r o m  s u c h  e a r l i e r  o r  l a t e r  
d a t e  a s  t h e  C o u r t  s p e c i f i e s ' ,  i n  p a r a .  [ 1 6 ( l ) ( a ) ] ,  a r e ,  i n  
o u r  o p i n i o n ,  i n t e n d e d  t o  d o  n o  more  t h a n  t o  i n d i c a t e  t h a t  
t h e  C o u r t  h a s  a  c h o i c e  f r o m  a l l  t h e  a v a i l a b l e  
p o s s i b i l i t i e s :  t h e  d a t e  o f  t h e  o r d e r ,  a n  e a r l i e r  d a t e  o r  a  
l a t e r  d a t e .  

T h e  a p p e l l a n t s  had made a  number  o f  p a y m e n t s  o f  a n t i - d u m p i n g  
d u t y  b e t w e e n  t h e  d a t e  o f  t h e  d e c l a r a t i o n  u n d e r  s e c t i o n  8 ( 2 )  o f  
t h e  Rnti-Durrlpi.ng Flct and t h e  d a t e  o n  w h i c h  t h e  d e c l a r a t i o n  was  
h e l d  b y  Mr J u s t i c e  P i n c u s  t o  b e  bad i n  l a w .  R e c o v e r y  o f  t h e  
amount  o f  t h e  p a y m e n t s  w o u l d  n o t  b e  p o s s i b l e  i f  t h e  
d e c l a r a t i o n  w e r e  t o  b e  s e t  a s i d e  o n l y  a s  a t  t h e  d a t e  o f  t h e  
j u d g m e n t .  I n  a l l  t h e  c i r c u m s t a n c e s ,  t h e  F u l l  C o u r t  d e c i d e d  
t h a t  t h e  M i n i s t e r ' s  d e c i s i o n  o u g h t  t o  b e  s e t  a s i d e  a s  f r o m  t h e  
d a t e  o n  w h i c h  it was m a d e .  

T h e  a p p l i c a t i o n s  f o r  j u d i c i a l  rev%t?kl i n  GTE, W-9-t.tr1!aq~&-%r--@-icr!, 
and jdatdlg a r e  3 o f  s e v e r a l  s u c h  a p p l i c a t i o n s  t h a t  h a v e  b e e n  
made c o n c e r n i n g  d e c i s i o n s  i n  t h e  a n t i - d u n ~ p i r i g  and 
c o u n t e r v a i l i n g  d u t y  a r e a ,  R e v i e w  o n  t h e  m e r i t s  o f  d e c i s i o n s  
i n  t h e  a r e a  i s  n o t  p r e s e n t l y  a v a i l a b l e  and t h e  q u e s t i o n  
w h e t h e r  s u c h  r e v i e w  s h o u l d  b e  p r o v i d e d  f o r  i s  t h e  s u b j e c t  o f  
cons - i .dera t ior i  by  t h e  C o u n c i l .  i n  a  r e p o r t  w h i c h  i s  e x p e c t e d  t o  
b e  s e n t  t o  t h e  A t torney . . - .Genera l  e a r l y  i n  1 9 8 7 .  T h e  e x t e n t  t o  
w h i c h  r e v i e w  o n  t h e  m e r i t s  o f  d e c i s i o n s  i n  t h e  a r e a  c a n  be 
a v a i l e d  o f  c a n  b e  e x p e c t e d  t o  d e c r e a s e  t h e  l e v e l  o f  ju t l i c : i .a l  
rev i . ew  a p p l i . c a t . i . o n s  . 

E x p o r t  m a r k e t  d e v e l o p r n e n t ~ r a n t  - 

I n  SL.~.-Ki.!!.9 .... L-tdu l-u~Lra.l.fa~~J:-~d-@~Z;__o~[!!.~!!.L~~..~-!!-~!. ( 5  Nouembe?r 
1 9 8 6 )  t h e  F e d e r a l  C o u r t  u p h e l d  a n  a p p e a l  f r o m  t h e  A R T  a g a i n s t  
a  r e f u s a l  o f  a  c l a i m  b y  t h e  a p p l i c a n t  f o r  a  g r a n t  u n d e r  t h e  
E x p o r t  M a r k e t  D e v e l o p m e n t  G r a n t s  A c t  1 9 7 4 .  - T h e  a p p l i c a n t  had 
paid  a  J a p a n e s e  company a  r e t a i n e r  i n  r e s p e c t  o f  s a l e s  b y  t h e  
a p p l i c a n t  o f  r o c k  l o b s t e r  i n  J a p a n .  T h e  q u e s t i o n  i n  i s s u e  was  
w h e t h e r  t h e  r e t a i n e r  was e l i g i b l e  e x p e n d i t u r e  f o r  t h e  p u r p o s e s  
o f  t h e  R c t .  T h e  c o u r t  h e l d  t h a t  t h e  ACIT, i n  l o o k i n g  a t  how 
t h e  Japariest? company u s e d  t h e  money r a t h e r  t h a n  a t  t h e  p u r p o s e  
f o r  w h i c h  . the  money was paid  b y  t h e  a p p l i c a n t ,  had f a i l e d  . to 
a p p l y  c o r r e c t l y  t h e  p r o v i s i o n s  o f  s e c t i o n  4  o f  t h e  A c t .  

R a t e  o f  r e p a t r i a t i o n  - p e n s i o n s  ......... - 

I n  t h e  J u l y 1 9  8 6 i !; s  [ A  e  o f  fid$Gn Re-v-i,w ( C 1 9  8 6 1 Ad~i-n-.K?-vi-?-g 
1 3 1 - - 2 )  d e c i s i o n s  o f  t h e  RAT i n  3 c a s e s  c o n c e r n i n g  t h e  r a t e  o f  
r e p a t r i a t . i o n  p e n s i o n s  w e r e  d i s c u s ! ; e t J .  I n  t h a t  t l i s c \ r s s i o n  i t  
was n o t e d  t h a t  a l l  3 a p p l i c a n t s  had l o d g e d  a p p e a l s  t o  % h e  
F e d e r a l  C o u r t .  T h e  a p p e a l s  h a v e  now b e e n  d e t e r m i n e d  b y  t h e  
c o u r t  i n  t l e c : i s i . o n s  handed  down o n  17 Novernber 1 9 8 6 :  ,~2 ,~o-u-&ch . - . .~  
R.~~?s.tr:Latr.i.~,,r! Lon!~i.~ssL~~nn~ I ~ . ! ~ ~ a - ~ , - ~ u - - ~ e ~ . a ~ ~ - ~ t > - o _ ~ ! ~ ~ G _ o _ m m ~ ~ s _ i ~ ~ _ . ~ ~  and 
D e l k o u  -.---- u  R e p a t r i a t i o n  C o m m i s s i o n .  -- I n  e a c h  c a s e  t h e  F e d e r a l  
C o u r t  f o u n d  t h a t  t h e r e  was no e r r o r  o f  l a w  i n  t h e  c o n c l u s i o n s  
r e a c h e d  b y  t h e  ACI'T, arid d i s l n i s s e d  t h e  a p p e a l .  
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Depor ta t ion  o r d e r s  

I n  Chh-inda Sinqh-Dhillon v Mahoney ( 9  October 1986) t h e  
a p p l i c a n t  sought  review under t h e  ' A D ( J R )  Act of t h e  rnaking of 
an o r d e r  f o r  h i s  d e p o r t a t i o n  and of a  d e c i s i o n  t o  execu te  t h e  
o r d e r .  The ground on which reuiew was sought  was t h a t  t h e  
making of t h e  d e c i s i o n s  by t h e  M i n i s t e r ' s  d e l e g a t e  was an 
improper e x e r c i s e  of power i n  t h a t  they were made wi thout  
t ak ing  r e l e u a n t  c o n s i d e r a t i o n s  i n t o  account  ( s . 5 ( 2 ) ( b ) )  and 
were such a s  t o  d i s c l o s e  an unreasonable  e x e r c i s e  of t h e  power 
t o  depo r t  t h e  a p p l i c a n t  ( s . 5 ( 2 ) ( g ) ) .  

The a p p l i c a n t  was a  p r o h i b i t e d  non-c i t i zen  by v i r t u e  of t h e  
o p e r a t i o n  of s e c t i o n  6 ( 1 )  of t h e  Migrat ion Act 1958. He was 
apprehended fo l l owing  a  p o l i c e  r a i d  a t  premises i n  G r i f f i t h ,  
NSW, i n  t h e  course  of which he was s h o t  i n  t h e  l e g .  

The ma t t e r s  r e l i e d  on by t h e  a p p l i c a n t  i n  s uppo r t  of  h i s  
a p p l i c a t i o n  were,  f i r s t ,  t h a t  a t  t h e  t ime t h e  d e p o r t a t i o n  
o r d e r  was made he was not  f i t  t b  t r a v e l  and t h i s  should have 
been known t o  t h e  M i n i s t e r ' s  d e l e g a t e ,  secondly ,  t h a t  t h e  
M i n i s t e r ' s  d e l e g a t e  should haue known t h a t  t o  r e t u r n  t h e  
a p p l i c a n t  t o  I n d i a  was t o  expose h i m  t o  g rave  danger ,  because 
he was a  Sikh from t h e  Punjab,  and t h i r d l y ,  t h a t  t h e  
M i n i s t e r ' s  d e l e g a t e  ought t o  have r e a l i s e d  t h a t  t h e  a p p l i c a n t  
might wish t o  i n s t i t u t e  proceedings  t o  recover  damages a g a i n s t  
those  who were r e s p o n s i b l e  f o r  h i s  i n j u r i e s .  

Mr J u s t i c e  Sheppard,  a f t e r  cons ide r i ng  t h e  words of M r  J u s t i c e  
Mason i n  Maistg_~_f-o~-Aboriginal Affairs- v Pek~_=.Wallsend 
(1986) 66 A L R  299 concerning what must be e s t a b l i s h e d  be fo r e  
t h e  ground of  f a i l u r e  t o  t a k e  i n t o  account  a  r e l e v a n t  
c o n s i d e r a t i o n  was made o u t ,  held  t h a t  none of t h e  ma t t e r s  
r e f e r r e d  t o  aboue was a  ma t t e r  w h i c h  t h e  Migrat ion Act ob l iged  
t h e  M i n i s t e r  t o  t a k e  i n t o  account  i n  rnaking t h e  deporta t . ion 
o r d e r .  His Honour po in ted  o u t  t h a t  no c r i t e r i a  a r e  provided 
f o r  i n  s e c t i o n  18 of t h e  Act i n  r e l a t i o n  t o  t h e  M i n i s t e r ' s  
d e p o r t a t i o n  power; h i s  d i s c r e t i o n  i s  a t  l a r g e .  

His Honour a l s o  held t h a t  t h e  d e c i s i o n  t o  depo r t  t h e  a p p l i c a n t  
could not  be shown t o  be unreasonable  on t h e  b a s i s  of any of 
t h e  ma t t e r s  r e f e r r e d  t o  aboue. 

As t o  t h e  d e c i s i o n  t o  execu te  t h e  d e p o r t a t i o n  o r d e r ,  h i s  
Honour held t h a t  i t  w o ~ ~ l d  be unreasonable  t o  execu te  t h e  o rde r  
wi thout  g iu ing  t h e  a p p l i c a n t  an oppo r tun i t y  of s ee ing  t h e  
outcorne of t h e  exarnination of an A s s i s t a n t  Cornrnissi.oner of  t he  
NSW p o l i c e  f o r c e  which had been ordered  by t h e  Supreme Court  
of NSW i n  proceedings  f o r  d i scovery  brought by t h e  a p p l i c a n t  
i n  connect ion w i t h  h i s  p o s s i b l e  damages c l a im .  Accordingly,  
Mr J u s t i c e  Sheppard ordered  t h a t  t h e  execu t ion  of t h e  
d e p o r t a t i o n  o r d e r  be s tayed  u n t i l  14 days a f t e r  t h e  
exalnination of t h e  A s s i s t a n t  Con~rnissioner i n  t h e  Supreme Court  
of NSW. 

Ho v M i n i s t e r  f o r  Immigration and Ethnic  A f f a i r s  (26 Nouernber 
1986) concerned an awwlicat;ion f o r  a  s t a v  of dewor t a t i on  
o r d e r s  made by t h e  ~ P n i s t e r  i n  r e s p e c t  of a  group of  Koreans 
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Mr J u s t i c e  B u r c h e t t  g r a n t e d  t h e  i n t e r i m  r e l i e f  o n  t h e  b a s i s  
t h a t  t h e r e  was a  s e r i o u s  q u e s t i o n  t o  be t r i e d  i n  t h e  
a p p l i c a t i o n s  by t h e  Koreans f o r  j u d i c i a l  r e v i e w  o f  t h e  
d e c i s i o n  t o  d e p o r t  them.  I t  appea red  t h a t  t h e  Koreans were  
t h e  i n n o c e n t  v i c t i m s  o f  an  i l l e g a l  m i g r a t i o n  scheme and t h e  
e v i d e n c e  i n d i c a t e d  t h a t ,  d e s p i t e  d e p o r t a t i o n  o r d e r s  h a v i n g  
been made, p r o p o s a l s  we re  p u t  t o  ,them by o f f i c e r s  o f  t h e  
Depa r tmen t  s u g g e s t i n g  t h a t  t h e y  c o u l d  s t a y  i n  A u s t r a l i a  i f  
t h e y  we re  p r e p a r e d  t o  g i v e  p r o s e c u t i o n  e v i d e n c e  i n  the h e a r i n g  
of c r i m i n a l  cha rges  a g a i n s t  p r i n c i p a l s  o f  t h e  scheme. The 
Koreans  had a g r e e d  t o  t h i s  and i t  was i n d i c a t e d  t o  them t h a t  
t h e y  w o u l d  be r e l e a s e d  f r o m  d e t e n t i o n  and w o u l d  be i s s u e d  w i t h  
e n t r y  p e r m i t s .  N o t h i n g  had,  however ,  happened f o r  3 months 
and u l t i m a t e l y  t h e  Koreans c o m p l a i n e d  t o  t h e  Ombudsman. 
F o l l o l ~ l i n g  t h a t  cornp l .a in t ,  t h e  Depar.tment had moved t o  e x e c u t e  
t h e  d e p o r t a t i o n  o r d e r s .  

I n  Waniewska v  M i n i s t e r  f o r  I m m i q r a t i o n  and E t h n i c  A f f a i r s  
( 2 7  November 1986) r e v i e w  was s o u g h t  u n d e r  t h e  AD(JR) A c t  o f  a  
d e c i s i o n  t o  d e p o r t  t h e  a p p l i c a n t .  Mr J u s t i c e  K e e l y  g r a n t e d  
t h e  a p p l i c a t i o n  on  s e v e r a l  g r o u n d s .  He h e l d ,  f i r s t ,  t h a t  t h e  
d e l e g a t e  o f  t h e  M i n i s t e r  had f a i l e d  t o  a c c o r d  t h e  a p p l i c a n t  
n a t u r a l  j u s t i c e  by n o t  g i v i n g  h e r  an  o p p o r t u n i t y  t o  r espond  t o  
a  sugges1::ion i n  t h e  s u b m i s s i o n  on  w h i c h  t h e  d e l e g a t e  f o u n d e d  
h i s  d e c i s i o n  t h a t  t h e  a p p l i c a n t  a t t e m p t e d  t o  e x t e n d  h e r  s t a y  
i n  f l u s t r a l i a  by a r r a n g i n g  a  m a r r i a g e  t h a t  was a  p r e t e x t .  H i s  
Honour a l s o  h e l d  t h a t  t h e  d e l e g a t e  had f a i l e d  t a k e  i n t o  
a c c o u n t  r e l e v a n t  c o n s i d e r a t i o n s  i n  f a i l i n g  t o  have r e g a r d  t o  
t h e  a p p l i c a n t ' s  c l a i m  as t o  e v e n t s  i n  Pol.and and t h e  
l i l te l . : i hood o f  h e r  a r r e s t  on  h e r  r e t u r n .  

The d e c i s i o n  o f  Mr J i . ls%ice K e e l y  as t o  t h e  l a t t e r  g round  f o r  
r e l i e f  does n o t  appea r  t o  be c o n s i s t e n t  w i t h  t h e  v i e w  
c o n c e r n i n g  r e l e v a n t  c o n s i d e r a t i o n s  i n  d e p o r t a t : i o n  m a t t e r s  
t a k e n  by MI- J u s t i c e  Sheppard  i n  C,hJin!g. The d e c i s i o n  i n  
Chh inda  i s  n o t  r e f e r r e d  t o  i n  Mr J u s t i c e  K e e l y ' s  j u d g m e n t .  

COMMONWEALTH OMBUDSMAN 

R e g o r t  a -.-. by Sena te  .----... S t a n d i n 2  ----- Commi t tee  on  C o n s t i t u t i o n a l  --..- and 
L e g a l  A f f a i r s  on  Ombudsman ' s  s e e c i a 1  r e o r t s  - 

As no.l:ed : in  [1986]  j~,~~~Irn..,.R~~~~~ 1 6 5 ,  on  2 2  Augus t  1986 t h e  
Sena te  r e f e r r e d  t o  i t s  S t a n d i n g  Comrnit tee o n  C o n s t i t u t i o n a l  
and L e g a l  A f f a i r s  t h e  f o l l o ~ ~ r - i . n g  Corr~rr~ont~~eal. th Ombudsman's 
S p e c i a l  Repolnts t o  t h e  P a r l i a m e n t  rnatlt? und t?r  s e c t i o n  17 o f  t h e  
Omb~~dsman R c t  : 

. S p e c i a l .  R e p o r t  No .  1, ~ , ~ - ~ - C _ g ~ ~ ~ - - ~ ~ ~ ~ , , ~ ~ n u o l v i n q  t h e  
A u s t r a l i a n  B r o a d c a s t i n g  Cornrnission (AGPS, 1985) ...... -.-....*. .-..-.-..-. 

. S  p  e  c i a  l R e p  o  r t No . 2 , ~ ~ g - , - J ~ d ~ t - ~ - & g ~ - - S - g g ~ ~  ,,,,, M i l I t s  C  a  s  e  
i n v o l v i y  -.-- t h e  D g a r t r n e n t  --.-..-..---,--.-- o f  * De fence  (RGPS, 1 9 8 6 ) .  




