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Mr J u s t i c e  B u r c h e t t  g r a n t e d  t h e  i n t e r i m  r e l i e f  o n  t h e  b a s i s  
t h a t  t h e r e  was a  s e r i o u s  q u e s t i o n  t o  be t r i e d  i n  t h e  
a p p l i c a t i o n s  by t h e  Koreans f o r  j u d i c i a l  r e v i e w  o f  t h e  
d e c i s i o n  t o  d e p o r t  them.  I t  appea red  t h a t  t h e  Koreans were  
t h e  i n n o c e n t  v i c t i m s  o f  an  i l l e g a l  m i g r a t i o n  scheme and t h e  
e v i d e n c e  i n d i c a t e d  t h a t ,  d e s p i t e  d e p o r t a t i o n  o r d e r s  h a v i n g  
been made, p r o p o s a l s  we re  p u t  t o  ,them by o f f i c e r s  o f  t h e  
Depa r tmen t  s u g g e s t i n g  t h a t  t h e y  c o u l d  s t a y  i n  A u s t r a l i a  i f  
t h e y  we re  p r e p a r e d  t o  g i v e  p r o s e c u t i o n  e v i d e n c e  i n  the h e a r i n g  
of c r i m i n a l  cha rges  a g a i n s t  p r i n c i p a l s  o f  t h e  scheme. The 
Koreans  had a g r e e d  t o  t h i s  and i t  was i n d i c a t e d  t o  them t h a t  
t h e y  w o u l d  be r e l e a s e d  f r o m  d e t e n t i o n  and w o u l d  be i s s u e d  w i t h  
e n t r y  p e r m i t s .  N o t h i n g  had,  however ,  happened f o r  3 months 
and u l t i m a t e l y  t h e  Koreans c o m p l a i n e d  t o  t h e  Ombudsman. 
F o l l o l ~ l i n g  t h a t  cornp l .a in t ,  t h e  Depar.tment had moved t o  e x e c u t e  
t h e  d e p o r t a t i o n  o r d e r s .  

I n  Waniewska v  M i n i s t e r  f o r  I m m i q r a t i o n  and E t h n i c  A f f a i r s  
( 2 7  November 1986) r e v i e w  was s o u g h t  u n d e r  t h e  AD(JR) A c t  o f  a  
d e c i s i o n  t o  d e p o r t  t h e  a p p l i c a n t .  Mr J u s t i c e  K e e l y  g r a n t e d  
t h e  a p p l i c a t i o n  on  s e v e r a l  g r o u n d s .  He h e l d ,  f i r s t ,  t h a t  t h e  
d e l e g a t e  o f  t h e  M i n i s t e r  had f a i l e d  t o  a c c o r d  t h e  a p p l i c a n t  
n a t u r a l  j u s t i c e  by n o t  g i v i n g  h e r  an  o p p o r t u n i t y  t o  r espond  t o  
a  sugges1::ion i n  t h e  s u b m i s s i o n  on  w h i c h  t h e  d e l e g a t e  f o u n d e d  
h i s  d e c i s i o n  t h a t  t h e  a p p l i c a n t  a t t e m p t e d  t o  e x t e n d  h e r  s t a y  
i n  f l u s t r a l i a  by a r r a n g i n g  a  m a r r i a g e  t h a t  was a  p r e t e x t .  H i s  
Honour a l s o  h e l d  t h a t  t h e  d e l e g a t e  had f a i l e d  t a k e  i n t o  
a c c o u n t  r e l e v a n t  c o n s i d e r a t i o n s  i n  f a i l i n g  t o  have r e g a r d  t o  
t h e  a p p l i c a n t ' s  c l a i m  as t o  e v e n t s  i n  Pol.and and t h e  
l i l te l . : i hood o f  h e r  a r r e s t  on  h e r  r e t u r n .  

The d e c i s i o n  o f  Mr J i . ls%ice K e e l y  as t o  t h e  l a t t e r  g round  f o r  
r e l i e f  does n o t  appea r  t o  be c o n s i s t e n t  w i t h  t h e  v i e w  
c o n c e r n i n g  r e l e v a n t  c o n s i d e r a t i o n s  i n  d e p o r t a t : i o n  m a t t e r s  
t a k e n  by MI- J u s t i c e  Sheppard  i n  C,hJin!g. The d e c i s i o n  i n  
Chh inda  i s  n o t  r e f e r r e d  t o  i n  Mr J u s t i c e  K e e l y ' s  j u d g m e n t .  

COMMONWEALTH OMBUDSMAN 

R e g o r t  a -.-. by Sena te  .----... S t a n d i n 2  ----- Commi t tee  on  C o n s t i t u t i o n a l  --..- and 
L e g a l  A f f a i r s  on  Ombudsman ' s  s e e c i a 1  r e o r t s  - 

As no.l:ed : in  [1986]  j~,~~~Irn..,.R~~~~~ 1 6 5 ,  on  2 2  Augus t  1986 t h e  
Sena te  r e f e r r e d  t o  i t s  S t a n d i n g  Comrnit tee o n  C o n s t i t u t i o n a l  
and L e g a l  A f f a i r s  t h e  f o l l o ~ ~ r - i . n g  Corr~rr~ont~~eal. th Ombudsman's 
S p e c i a l  Repolnts t o  t h e  P a r l i a m e n t  rnatlt? und t?r  s e c t i o n  17 o f  t h e  
Omb~~dsman R c t  : 

. S p e c i a l .  R e p o r t  No .  1, ~ , ~ - ~ - C _ g ~ ~ ~ - - ~ ~ ~ ~ , , ~ ~ n u o l v i n q  t h e  
A u s t r a l i a n  B r o a d c a s t i n g  Cornrnission (AGPS, 1985) ...... -.-....*. .-..-.-..-. 

. S  p  e  c i a  l R e p  o  r t No . 2 , ~ ~ g - , - J ~ d ~ t - ~ - & g ~ - - S - g g ~ ~  ,,,,, M i l I t s  C  a  s  e  
i n v o l v i y  -.-- t h e  D g a r t r n e n t  --.-..-..---,--.-- o f  * De fence  (RGPS, 1 9 8 6 ) .  
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A t  t h e  same time t h e  Sena t e  reso lued  t h a t ,  un l e s s  o the rw i se  
o rde r ed ,  a l l  s e c t i o n  17 r e p o r t s  a r e  t o  be au toma t i ca l l y  
r e f e r r e d  ,to t h e  Committee. 

The Cornrn:i.t.tee had sought  and ob ta ined  t h e s e  r e f e r e n c e s  
fo l l owing  a  meeting of t h e  Cornrnit.tee w i t h  t h e  Rdrn in i s t ra t ive  
Review Council. a t  which members of t h e  Counci l  had expressed 
t h e  view t h a t  t h e r e  was a  need f o r  a  body such a s  t h e  
Corrlrnittee t o  play a  more a c t i v e  r o l e  i n  t h e  par l i amenta ry  
s c r u t i n y  of t h e  Ombudsman's s p e c i a l  r e p o r t s .  

The Committee held a  pub l i c  hear ing  on t h e  two s p e c i a l  r e p o r t s  
on 2 2  October 1986. The hear ing  was a t t ended  by t h e  
Commonwealth Ombudsman, r e p r e s e n t a t i u e s  of t h e  Q B C  and t h e  
Department of Defence, and o t h e r s .  

On t h e  Cot ton Case t h e  Cornrniirtee exarnined t h e  a t t emp t  of t h e  
new Cornrnonwealth Ombudsman, M r  Kol ts  , t o  a r r i v e  at. a  
corrtprornise so l .u t ion  even a f t e r  t h e  p resen ta t i .on  of h i s  s p e c i a l  
r e p o r t ,  and concurred w i t h  h i s .  view t h a t  t h e  en'~budsrnan's r o l e  
shou1.d no t  be exhausted by t h e  p r e s e n t a t i o n  of a  s e c t i o n  17 
r e p o r t ,  I n  t h e  Cornrnittee's uiew, 'The Ornbudsrnan should be 
a b l e  t o  a t t emp t  t o  r e s o l v e  any d i s p u t e  a r i s i n g  ou t  of any 
ma t t e r  of a d m i n i s t r a t i o n ,  even a f t e r  t h e  p r e s e n t a t i o n  of a  
s p e c i a l  r e p o r t  upon t h e  m a t t e r ' .  I t  recomrnended t h a t  i f  
necessa ry  t h e  Ombudsman A c t  should be amended t o  ensure  t h a t  
t h e  l e g i s l a t i o n  allowed t h e  Ombudsman t o  a c t  i n  t h a t  way. 

Although t h e  Committee was not s a t i s f i e d  t h a t  t h e  s t a t emen t  
f i n a l l y  b roadcas t  by t h e  ABC a f t e r  d:iscussions between t h e  
Ornbudsrnan and t h e  new Chairman of t h e  ABC, Mr H i l l ,  was 
adequate  r e d r e s s  f o r  Mr Cot ton ,  i t  expressed t h e  op in ion  t h a t ,  
w i . t h  t h e  a i d  of t h e  p ~ ~ b l i c  hea r i ng ,  t h e  AHC could qu ick ly  moue 
t o  a  reso l .u t ion  of t h e  m a t t e r .  

Of g r e a t e r  gene ra l  importance were t h e  Cornrnittee's conc lus ions  
concerning t he  I n d u s t r i a l  Sugar Mi l l s  ( ' I S M ' )  case  ( s e e  [I9861 
Admin Review 139--40 f o r  a  d i s c u s s i o n  of t h a t  c a s e ) .  The case  -.-.---- 
concerned t h e  f a i l u r e  of a  governnlent depar tment  t o  award a  
c o n t r a c t  t o  ISM because of a  misreading of t h e  b a s i s  of a  
t ende r  subrni.tted by ISM. Following t h e  Ornb~~dsman's r e p o r t  t o  
him, t h e  Prime M i n i s t e r  had w r i t t e n  t o  t he  M i n i s t e r s  f o r  
Defence and Finance r e i t e r a t i n g  h i s  view t h a t  ' i t  i s  only i n  
t h e  most e x c e p t i o n a l  c i rcumstances  t .hat  a  recommendation by 
t h e  Orr~budsrr~arl shou1.d be s e t  a s i d e ' ,  bu t  i n  t h e  upshot  he had 
expressed agreement w i t h  t h e  view of t h e  M i n i s t e r  f o r  Finance 
t h a t  t h e  posr;ibilil:.y of c r e a t i n g  a  p receden t  amounted t o  
' e x c e p t i o n a l  circumstances ' . 

In essence  t h e  Committee agreed w i t . h  t h e  Ornbudsrnan's 
conclus:i,on t h a t  t:,here had been d e f e c t i v e  a d m i n i s t r a t i o n  which 
mer i t ed  cornpensation under t h e  Audit Ac t .  O n  t h e  f i g u r e s  t o  
d a t e ,  t h e  ' f l o o d g a t e s '  argument was not pe r sua s iue ,  and i n  t h e  
Cornrni t: t eab ' s  view - 

. . . i t  i s  no t  j u s t i f i a b l e  t o  s e t  a s i d e  an Ornbudsrnan's 
recornmendation merely because cornpl.iance ~ r r i t h  i t  may tend 
t o  es.l.:abl:i.sh a  p r eceden t .  I t  i s  not  n e c e s s a r i l y  t r u e  t h a t  
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comp l i ance  w i l l  e s t a b l i s h  a  p r e c e d e n t ;  and it i s  n o t  
n e c e s s a r i l y  t r u e  t h a t  t h e  p r e c e d e n t ,  i f  i t  were t o  be 
e s t a b l i s h e d ,  w o u l d  be u n d e s i r a b l e .  

The Commonwealth Government e n j o y s  a  p o s i t i o n  o f  s p e c i a l  
s t r e n g t h  i n  t h e  commerc ia l  communi ty .  I t  s h o u l d  t h e r e f o r e  
be p r e p a r e d  t o  a c c e p t  a d d i t i o n a l  r e s p o n s i b i l i t i e s  . . .  

A government response  t o  t h e  Comrnit . tee1s r e p o r t  i s  a w a i t e d  
w i t h  i n t e r e s t .  I n  any case, !-d-y,$-~?_~,,j?~y,l%g welcomes t h e  
i n u o l v e m e n t  o f  t h e  Con~r r~ i t t ee  w i t h  s p e c i a l  r e p o r t s  o f  t h e  
Ombuds~nan and b e l i e v e s  t h a t  i t s  i n t e r e s t  i n  t h e s e  m a t t e r s  1rri1.l 
b e n e f i t  b o t h  t h e  Ombudsman and p u b l i c  a d m i n i s t r a t i o n  g e n e r a l l y .  

A D M I N I S T R A T I V E  L A W  W A T C H  

I n t e r - d e p a r t m e n t a l  r e p o r t  on c o s t s  
o f  f r eedom o f  i n f o r m a t i o n  

The r e p o r t  of t h e  Senate  S t a n d i n g  Commit tee on  C o n s t i t u t i o n a l  
and L e g a l  R f f a i r s  on t h e  o p e r a t i o n  o f  t h e  f reedom of 
i n f o r m a t i o n  l e g i s l a t i o n  i s  a w a i t e d  w i t h  i n t e r e s t .  An 
in. ter . . . -depar%mental  committee has a l s o  r e c e n t l y  c o n s i d e r e d  t h e  
FOI l e g i s l a t i o n  and, i n  p a r t i c u l a r ,  has examined t h e  c o s t s  o f  
t h e  l e g i s l a t i o n .  The IDC has r e p o r t e d  t o  t h e  government and a  
copy o f  i t s  r e p o r t  has been p r o u i d e d  t o  t h e  Senate S t a n d i n g  
Commi t tee .  Amongst t h e  recorr~ment lat ions made i n  t h e  IDC r e p o r t  
a r e  t h e  fol .7.owing : 

. T h a t ,  i n  l i m i t e d  c i r c u m s t a n c e s ,  d i r e c t  agency access upon 
t h e  r e c e i p t  o f  a  r e q u e s t  be p r o v i d e d  t o  t h e  AAT t o  o b t a i n  
d i r e c t i o n s  as t o  f u r t h e r  p r o c e s s i n g  (eg  where t h e r e  i s  a  
more a p p r o p r i a t e  avenue, v e x a t i o u s  a p p l i c a n t ,  e t c )  
inc1ud:ing ' n o  f u r t h e r  a c t i o n 1  d i r e c t i o n  ( c f  s . 6  Ornbudsrnan 
A c t ) .  

T h a t  t h e  r e v i e w  f u n c t i o n s  o f  t h e  F e d e r a l  C o u r t ,  t h e  RAT, 
t h e  Ombudsman and t h e  proposed Da ta  P r o t e c t i o n  Agency be 
c l a r i f i e d  t o  m l n i m i s e  d u p l i c a t i o n  and o v e r l a p  o f  e x t e r n a l  
r e v i e w  f u n c t i o n s .  

. T h a t  a p p r o p r i a t e  a c t i o n  be t a k e n  t o  encourage t h e  ART t o  
p l a c e  more emphasis on i n u e s t i g a t i o n  and c o n c i l i a t i o n  and 
t o  conduc t  h e a r i n g s  w i t h  l e s s  f o r m a l i t y ,  f o r  example:  

g r e a t e r  use o f  preliminary con fe rences ;  

no c o u n s e l  w i t h o u t  l e a v e  o f  RAT; 

t e l e p h o n e  h e a r i n g s  wherever  conuen ien t ;  

l e s s  d u p l i c a t i o n  o f  o r a l  and documentary e v i d e n c e .  




