ealth Insurance commission

Access to Medicare and PBS Information

The following letter was received by the Law Councilof Australia and is reprinted here for the information of practitioners

I am writing to request your as-
sistance in advising your members of
the Health Insurance Commission's
(HIC) requirements for solicitors to
obtain access to the Medicare and/or
Pharmaceutical Benefits Scheme
(PBS) information of their clients.

The HIC receives numerous re-
quests from solicitors, acting on be-
half of their clients, usually in com-
pensation or potential compensation
matters, for the Medicare and/or PBS
claiming histories of their clients.

Section 130 of the Health Insur-
ance Act 1973 (the HIA) and section
135A of the National Health Act (the
NHA) preclude staff of the HIC from
divulging information obtained in the
course of duties or the exercise of
powers or functions under those Acts,
to a third party, except in limited cir-
cumstances, one of which is with the
consent of the individual to whom the
information relates.

Where solicitors request the Medi-
care or PBS information of their cli-
ents, the HIC requires the consent, in
writing, of the individuals concerned
to the release of their personal infor-
mation. In many circumstances, the
written consent of the individuals also
includes an authority for the HIC to
divulge the requested information di-
rectly to the solicitors. The HIC is
frequently unable to accede to the
clients' requests to divulge the infor-
mation directly to their solicitors as
the written consent only provides for
the HIC to divulge very specific infor-
mation. Forinstance, the consent may
only allow the HIC to divulge "...in-
formation relating to my right arm
injury..." or "...Medicare and PBS in-
formation relating to my compensa-
tion claim..."

The Medicare and PBS informa-
tion held by the HIC is only sufficient

to enable the HIC to undertake its
duties. Medicare claiming informa-
tion whichis collected and held is only
that which is required to enable the
HIC to assess as eligible and play a
claim for Medicare benefits. The HIC
does not hold clinical details of serv-
ices and does not know the reasons
patients went to see a medical practi-
tioner, nor is it aware of what took
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"Where the HIC forwards a
person's claims history directly
to that person's solicitor, how-
ever, the provisions of section
130(4) of the HIA and 135(A) of
the NHA apply. These sections
prohibit the person to whom the
information is released from di-
vulging that information to any
other party."
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place during the course of a consulta-
tion. For that reason, information
relating to specific injuries or condi-
tions cannot be determined and pa-
tients' claiming histories contain de-
tails of all claims for Medicare ben-
efits.

Where a person has authorised the
HIC to provide information relating to
a specific condition to a solicitor, for
the HIC to provide that person's entire
claims history to the solicitor would
be acting outside of the person's ex-
press authorisation. In such circum-
stances, the information is forwarded
directly to the person to whom the
informationrelates. This can, attimes,
cause inconvenience to both solicitors
and clients.

The HIC is only able to forward a
person's claims history directly to their
solicitor where that person has author-
ised the HIC to do so and where there

is an acknowledgement on that per-
son's authority that they understand
that the information to be provided by
the HIC to their solicitor will contain
their entire Medicare claims history
and will include other medical serv-
ices which are not relevant to their
claim for compensation (or to the rel-
evant matter).

Where the HIC forwards a per-
son's claims history directly to that
person's solicitor, however, the provi-
sions of section 130(4) of the HIA and
135(A) of the NHA apply. These
sections prohibit the person to whom
the information is released from di-
vulging that information to any other
party.

If the HIC forwards the requested
information directly to the person to
whom the information relates, there is
no similar restriction and that person
is then free to divulge the information
to their solicitor and to whomever else
he or she chooses. For this reason,
where the information provided to the
solicitor by the HIC needs to be di-
vulged by the solicitor to another party,
it would be preferable for the HIC to
send the information directly to the
person to whom the information re-
lates.

I would appreciate your assistance
in providing this information to your
members as it would assist their ef-
forts on their clients' behalfand would
minimise disruption to both solicitors
and their clients.

If you wish to discuss this matter or
if yourequire any further information,
please contact me on telephone (06)
234 1616 or by facsimile to (06) 234
1000.

Yours sincerely

Margaret McKenzie
Manager, Legislation and Data Ac-
cess.
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