Foxtel/Australis deal

o oa § as it only last year that
(¥ i% the Australian Labor
222 Partyendorseditscom-
%% munications policies,
including the encouragement of di-
versity in control of communications
andbroadcastingservices? And wasn'’t
there something about maximising
Australian participation in the provi-
sion of new services?

What has happened to these prin-
ciples and to the promise that pay TV
regulation willrealise greater

o

that the cross media ownership rules
would be strengthened.

The proposed amendments to the
Act (expected to be introduced into
the Parliament shortly after CUwent
to press) provide for a 15 per cent
fixed ownership limit to be applied
to the control provisions, widen the
definition of ‘company interests’, and
apply this broadened definition to
future foreign interests in free-to-air
broadcasters.

evision and, therefore, requires less
regulation.

The publicinterest concernsraised
by concentration in the pay TV arena
are accentuated by the absence of
rules giving alternative service and
content providers access to the deliv-
ery platforms provided by Foxtel/
Australis and Optus Vision.

Itisthisrelationship between con-
centration and access that is the prin-
cipal issue. In examining the April

Foxtel/Australis pay TV pro-

diversity in ownership? The
proposed merger of Foxtel
and Australis is a prime ex-
‘ample of what has not hap-
pened and how diversity in
pay TV ownership is neither
required nor encouraged.
The Foxtel/Australis
merger, if approved, seems
likely to result in another
effectively foreign-domi-
nated media service in Aus-
tralia. It will also further
concentrate the already-
small number of media play-
ers in both commercial free-
to-air and subscription tel-

gramming deal, the TPC com-
mented that the degree of con-
trol over delivery by parties

~ associated with the Foxtel/
Australisalliance could poten-
tially be used to prevent or
hinder competition. This
might result in other pay TV
operators being denied access
tothe means of delivering pay
TV services which compete
with those of Foxtel and
Australis.

However, the TPC did
not stop the programming al-
liance. At that time, pay TV
had onlyjust beenintroduced.

evision services.

The more expansive promises
about the contribution pay TV would
make to the achievement of diversity
in control and programming were
always far-fetched. However, the
pay TV regime which is emerging -
just two operators with, for the mo-
ment, total control over the program-
mingthey carry -looks morelike a re-
run of history than a new media dawn.
BSA amendments

Facing much criticism about the
cross-media provisions of the Broad-
casting Services Act (the Act) and
following the release of the Austral-
ian Broadcasting Authority’s findings
in relation to Kerry Packer’s invest-
ments in John Fairfax Holdings Ltd in
May this year, the Minister advised

While these proposed changesare
not expected to affect the current
ownership and control structures,
which will be grandfathered, it is
hoped that they will be tight enough
to prevent future abuses of the legis-
lation.

However, the strengthening and
enforcement of the foreign interest
provisions of the Act will only ad-
dress Australian participation in com-
mercial free-to-air services. They
will not provide for the maximisation
of Australian participation in the pro-
vision of pay television services,
which are specifically excluded from
the proposed amendments, on the
basis that pay TV is discretionary and
less influential than commercial tel-

This limited the TPC'’s assess-
ment of the market and potential com-
petitive constraints. The market has
changed substantially since then.
Optus Vision was launched on 20
September and Foxtel on 23 Octo-
ber.

The TPC now needs to assess the
likely effects on competition of the
latest Foxtel/Australis deal.

Relevant markets might include
those for television, pay television,
the carriage of television signals and
the carriage of communications serv-
ices. At stake are crucial issues about
the quality, diversity, accountability,
availability and affordability of Aus-
tralian television. Q
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