
CLC affiliates 
with VUT

The Communications Law Centre
(CLC) has formalised a second univer
sity affiliation, with Victoria University 
of Technology (VUT) in Melbourne.

Since inception in 1987, the Centre 
has been affiliated with the University o f 
NSW through the Faculty o f Law. The 
CLCs Melbourne office opened in 1990, 
initially with the support o f the Victoria 
Law Foundation, and has been funded  
over the years by the ANZ Trustees, 
Reichstein Foundation, Myer Founda
tion and the Australian Film Commis
sion.

At the signing o f the agreement on 15 
April, the VUT Vice-Chancellor, Profes
sor Jarlath Ronayne, said: cThe affilia
tion adds a very valuable dimension to 
the University's teaching and research 
activities in the areas o f media, law and 
communications at a time when there is 
a strong call for sound, ethical direction 
in public policy and information man
agement'.

CLC chair, Peter Waters, said the 
Centre tried to complement, not dupli
cate, the work o f the academies, industry 
and government. Its public interest fo 
cus distinguished its output. From the 
Melbourne office in particular, we are 
exploring the consequences of [commu
nications] change for the weaker sec
tions o f society and trying to promote 
better media accountability.'

He said that at VUT the Centre looked 
forward to (a relationship that enriches 
us both and the communities which our 
institutions serve.'

The CLC Melbourne staff o f Paul 
Chadwick, Victoria Maries, Bruce 
Shearer and Jenny Mullaly are now lo
cated at:
Com m unications Law Centre 
Victoria University o f Technology 
City Campus
Level 13, 300 Flinders Street 
Melbourne VIC 3000 
Postal address:
VUT City Campus 
PO Box 14428
MCMC, M elbourne VIC 8001 
ph: 03 92481278 fax: 03 92481277.

Paul Chadwick

Telstra privatisation
True to its word, the Government introduced legislation to 
partially privatise Telstra in the first week of Parliament. 

Holly Raiche looks at the new Bill.

he Telstra (Dilution of Pub
lic O w nership) Bill 1996, 
introduced into the House 
of Representatives on 2 May 
part of the larger telecom m u

nications reform package which the 
G overnm ent is committed to passing 
through Parliament ‘by the end of the 
year’.

This Bill does two things. It allows 
Telstra to be partially privatised and 
introduces ‘customer service guaran
tees’.

I I  Partial privatisation

The cornerstone of the Bill is Clause 
8AB, am ending the Telstra Corpora
tion Act 1991, to rem ove the prohibi
tion on the Com m onwealth transfer
ring any of its shares in Telstra.

The proposed restrictions stop the 
C om m onw ealth and Telstra from 
doing anything which ‘causes or con
tributes’ to the Commonwealth hav
ing less than two-thirds interests in 
Telstra. Those interests can include 
shareholdings, voting rights, paid up  
share capital, and rights for distribu
tion of capital or profits on Telstra’s 
winding up.

For those w ho have followed the 
debates on defining ‘control’ in broad
casting, the ow nership limits sound 
familiar. In broadcasting, limitations 
on  shareholding, voting and other 
rights are used, among other tests, to 
determ ine w hether a person is in a 
position to control a broadcasting 
licence. In this Bill, however, the 
limits are simply on holding of shares 
or voting or other rights. They do not 
attem pt to  look at w ho may be in a 
position to ‘control’ Telstra through 
other means.

Presumably, the Bill’s emphasis is

on  ‘ow nership’ because the Com
m onw ealth’s holding will be so large 
that control m ay not be an issue. If 
the  G overnm ent does sell further in
terests in Telstra, however, the Bill’s 
current em phasis on ow nership will 
not be adequate to ascertain and re
strict w ho really controls Telstra, as 
the recent controversy over Canwest’s 
interests in Channel Ten can attest.

The other restrictions on the sale 
deal with foreign involvement. ‘Cen
tral m anagem ent and  con tro l’ of 
Telstra m ust stay in Australia; Telstra 
m ust maintain ‘a substantial business 
and operational presence’ in Aus
tralia; andTelstra’s chairperson and a 
majority of its directors must be Aus
tralian citizens.

The Bill prohibits an ‘unaccept
able fo re ign-ow nersh ip  situa tion’ 
(Clause 8BG), defined as a group of 
foreign persons holding a ‘stake’ in 
T e lstra  o f m o re  th a n  11.6667% 
(equivalent to 35% of the  one third 
equity sale) or an individual foreign 
person holding a ‘stake’ of more than 
1.6667% (equivalent to 5% of the  one 
third equity sale).

The term ‘stake’ is defined (Clause 
11 of Schedule 1) as the aggregate of 
the person’s direct control interests 
‘of that type’ plus direct control inter
ests ‘of that type’ held by the person’s 
associates. ‘Associates’include a long 
list of categories of the person’s rela
tives and corporate associates.

Again, the interests which can 
c o m p rise  a ‘s ta k e ’ in c lu d e  
shareholding, voting and other rights. 
And again, they do  not include other 
m easures w hich might am ount to 
control.

Enforcement of the restrictions on 
ow nership is u p  to the Minister, not a 
regulatory agency. It is the Minister

Communications Update ♦ 2 . May 1996



w ho determ ines w hether a person 
has sought to avoid the provisions on 
ownership (Clause 8BM); it is the  
Minister w ho receives information 
o n  T e ls tra ’s o w n e rsh ip  m atte rs  
(Clause 8BN); and it is the Minister 
w ho can seek injunctions in relation 
to ow nership issues (Clause 8CD). 
The lack of accountability and public 
scrutiny of that process m ust be an 
issue, given the level of public con
cern about control of Telstra.

The sale process is set out in the 
‘Telstra Sale Scheme’ w hich allows, 
under Clause 8AJ, for a direct sale of 
the shares, sale by a num ber of instal
m ent purchase arrangem ents, or sale 
in tranches.

Telstra and its directors m ust co
operate with the sale process, includ
ing providing information for carry
ing out the Scheme, and  will receive 
com pensation for assistance p ro 
vided. Supplementary provisions for 
the sale include matters such as ex
emption from stam p duty for share 
transfer and funding from consoli
dated revenue for costs incurred.

There is also provision (Clause 
8AM) for the Com m onwealth to as
sum e responsibility for the financial 
obligations of Telstra or its subsidiar
ies. The Commonwealth assum ed ap
proximately $800 million debt w hen 
AUSSAT was privatised and there may 
be public concern about the level of 
debt the Commonwealth is assuming 
in the course of this sale.

Customer service 
guarantees scheme

The Coalition prom ised legislated 
customer service guarantees to en 
sure service quality after Telstra is 
partially privatised. The result is the 
Telecommunications Act 1991 ’s new  
Division 6 of Part 5: Customer service 
guarantee.

The Bill allows AUSTEL to deter
mine standards for carriers on maxi
mum  times for service connections 
and fault repairs. AUSTEL may also

determ ine a scale of damages, u p  to 
$3000 for contravention of those 
standards.

W hen a carrier breaches a stand
ard, the Telecom munications Indus
try O m budsm an (TIO) m ay issue a 
written certificate stating particulars 
of the breach. That certificate is ‘prima 
facie evidence of the matters in the 
certificate’. (Clause 87H) Customers 
m ay recover the damages in court.

On 20 May the Senate referred the 
Telstra Privatisation Bill to the En
vironment, Recreation, Communi
cations and the Arts Reference 
Committee for inquiry and report 
by 22 August 1996 . (See page 24)

There are two major criticisms of 
this Scheme: its coverage of con
sum er issues and the process for deal
ing with a breach of the standards.

Consumer groups have criticised 
th e  custom er serv ice  g u a ra n tee  
schem e for dealing only with con
nection and fault repair times.

The Australian Consumers Asso
ciation and CTN argue that service 
standards should also include stand
ards for netw ork upgrades, netw ork 
congestion and  transm ission and  
other quality issues, billing accuracy 
and operator assisted services. O ther 
consum er issues which should be 
addressed, as part of a m ore com pre
hensive consum er package, include 
provision of accurate and com pre
hensible product/price information, 
bill ing separation betw een telephony 
and  other services, itemised billing 
for local calls, privacy protection and 
a pledge for on going consum er con
sultation.

The Bill relies on the courts for 
enforcem ent of breaches of stand
ards. Yet most consumers do not 
have the time or m oney to enforce 
paym ent of damages through the 
courts, particularly since the maxi
mum am ount payable will be $3000.

The TIO was established to pro
vide a dispute resolution mechanism
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w hich is free for consumers, has the 
resources to  investigate individual 
complaints, can resolve them  quickly 
and  can enforce decisions for pay
m ent u p  to a reasonable limit. Yet the 
Bill seem s to  ignore that w hole TIO 
process.

Another difficulty with the proc
ess is its use of ‘dam ages’. Damages 
at law  reflect actual harm  suffered by 
an individual as a result of som e ac
tion. Yet AUSTEL’s task (Clause 87G) 
is to set a scale of dollar figures for 
dam ages payable for specified cat
egories of contraventions. H ow  can a 
fixed dam ages scale possibly reflect 
the actual harm occasioned under 
very different circumstances and by 
peop le  with very different needs?

Finally, the TIO has very specific 
pow ers and functions under its Con
stitution w hich do not include pro
viding evidentiary statem ents which 
might be used  in a court against TIO 
Com pany members. Clearly, the or
ganisation’s Constitution w ould need 
to be altered to reflect a role not 
contem plated by its m em bers w hen 
the com pany was established.

These criticisms are not with the 
laudable intention of governm ent to 
set enforceable service standards; they 
are with this Bill’s inadequate cover
age of all service quality issues and 
processes to enforce service levels.

AUSTEL should  be  required to set 
service standards against a full range 
of quality issues; indeed, it should 
have done so long ago. But com 
plaints about a breach of standards 
should be left to the TIO’s processes 
which are free, accessible and effec
tive.

AUSTEL can have a role in deter
mining w hat penalty may be appro
priate for a breach of service stand
ard. But the  TIO, with its current 
pow er to m ake determinations against 
carriers, is still a far m ore appropriate 
way to enforce paym ent than through 
the courts. □

Holly Raiche Is an Independent communica
tions consultant.
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