
in over our heads?

The hand beyond 
the grave

Leo Grey looks at commercial certainty, 
fettered discretions and section 70 

of the Telecommunications Act

der to pursue a com prehensive solu
tion on a national basis rather than a 
piecemeal series of local squabbles.

The NSW Suprem e Court has al
ready m ade it clear that the terms of 
the code m ust be strictly followed. 
However, w e p ropose to tighten the 
code to ensure that m ore extensive 
and effective com m unity consulta
tion occurs. The carriers also need to 
be more sensitive and responsive to 
community concerns. They should 
go underground w herever possible. 
In areas of high visibility such as 
intersections, serious consideration 
should be given to undergrounding 
even after the event. Repeater boxes 
could be attached to poles rather
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than hanging from cables. Cables 
can be painted so as to blend into the 
surrounding environm ent w herever 
possible and trees should not be cut 
without p roper consultation.

The revised code will provide for 
the expedited resolution of disputes. 
It will do so in a way w hich does not 
distort competition in the market, 
including as betw een carriers, while 
allowing comm unity concerns to be 
given their fair and  due weight.

In som e areas it may well be that 
ratepayers will place such a signifi
cant premium on the aesthetics of 
the streetscape that they will wish to 
contribute to the cost of placing all 
cables including electric pow er ca
bles underground. Several state gov
ernm ents already have m atching 
schemes and I w ould also expect the 
telecommunications carriers to m ake 
a proportional contribution.’ □

I
n his ATUG address Senator 
Alston referred to the fact that the 
carriers had been  proceeding  
§gf apace with their system roll-outs 

in line with plans put into place under 
a regime introduced by the previous 
Government more than five years ago. 
It w ould be like ‘moving the goalposts 
at three-quarter tim e’ to unilaterally 
intervene at this stage, the Minister 
said. It is always a dilemma for an 
incom ing G overnm ent as to how  
much it can change existing ground- 
rules, but this comm ent appeared  to 
suggest that the difficulty he faced 
was no m ore than a simple m atter of 
fairness in policy-making. In fact, 
there is a w hole other dim ension to 
the issue that is worth examining.

First, som e basics. The nature of a 
Parliamentary democracy such as ours 
is that laws are m ade by the elected 
Parliament, but governm ent is by the 
Executive. Commonly, the Executive 
implements its policies through broad 
administrative discretions conferred 
upon the Executive in laws m ade by 
the Parliament. This is especially true 
in the area of comm unications licens
ing. It goes w ithout saying that a 
democratic regime such as this had 
three inherent characteristics. First, 
po lic ies change as g overnm en ts 
change. Second, adm in istra tive  
discretions conferred by Acts of Par
liament are exercised differently de
pending on the political flavour of the 
governing party. Third, administra
tive discretions are exercised differ
ently even by the sam e governm ent 
as it perceives public opinion shift
ing.

O ne’s natural inclination is to feel 
that this is as it should be. O ne of the 
principles of dem ocracy is that gov
ernm ent reflects the will o f the peo
ple, and the peop le  are entitled to 
change their collective m ind by vot
ing out one governm ent, and  voting 
in another with a different policy and 
legislative agenda, or by simply m ak
ing clear to an existing governm ent 
that a change of direction is neces
sary. The pow er of the people to 
choose a new  direction should not be 
fettered in a true democracy.

Or should it?
In the m ega-corporate privatised 

world of the late tw entieth century, 
cash-strapped Governments are look
ing for large-scale business invest
m ent rather than taxpayers dollars to 
deliver on major infrastructure policy 
commitments. To secure that invest
ment, there is always a price that 
Governm ent is asked to pay. That 
price is an assurance of stability and 
certainty for investors in Governm ent 
policy. W ithout it, the investment 
and  com m itm ent to long-term in
volvem ent in particular industry will 
not be forthcoming. As Governm ent 
looks to privatised industries to m eet 
ever m ore of the basic infrastructure 
needs to society, so the potential for 
tension becom es ever greater be
tw een the m anner in w hich the cap
tains of industry fulfil their responsi
bilities to their shareholders, and the 
m anner in w hich the captains of Gov
ernm ent fulfil their responsibilities to 
their electors. In particular, com pa
nies being asked to m ake a large 
long-term investment as licensed pro-
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viders of infrastructure may reason
ably  p o in t  to  b ro a d  lic e n s in g  
discretions conferred in an Act and 
ask w hat guarantees they have that 
those discretions will not be exer
cised differently (and commercially 
less favourably) under a new  govern
ment, or even the  sam e governm ent 
faced with unforeseen pressure to 
which it is politically vulnerable.

Inevitably, a governm ent will ask 
itself: w hat can w e do  to reduce the 
fears of potential investors that w e 
will change our ow n minds, or that 
our political enem ies will, by a few 
sim ple adm in istra tive  decisions, 
throw our policy regime out the w in
dow if they w in government?

One topical approach to this prob
lem is provided by the Telecom m u
nications Act 1991. On its face the 1991 
Act provided for a telecom m unica
tions regim e in w hich an unspecified 
num ber of general telecom m unica
tions carriers might be licensed to 
provide basic telecom m unications 
infrastructure and  services in com pe
tition with one another. O ne can 
scour the Act in vain to find any 
m ention of a ‘duopoly’ of any kind 
contained in that regime, although it 
had been adop ted  as a major plank of 
Labor G overnm ent telecom m unica
tions policy in N ovem ber 1990 in a 
detailed statem ent by the then Minis
ter for Transport and Communica
tions, Kim Beazley. This is not in 
itself unusual or evidence of any sin
ister intent. The absence of a legisla
tive licensing policy in an Act like this 
does not prevent Governm ents from 
following a policy course in which 
limits are set u pon  the num ber of 
licences w hich might be granted. 
Successive governm ents over many 
years m aintained a broadcasting li
censing regime w hich implicitly in
volved the  creation and  entrench
ment of three national netw orks with
out any specific legislative m ention 
being m ade of them  or even of ‘net
working’.

W hat w as d ifferen t abou t the 
course adopted  in the Telecommuni- 
cations Act w as that the legislation

not only conferred certain broad li
censing pow ers upon  the Executive, 
but also gave the Executive in section 
70 the additional capacity to bind 
itself by contract to exercise (or not 
exercise) those pow ers in a certain 
way (that way being not contained in 
the  legislation itself), w ith  w hat 
am ounts to a financial penalty being
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im posed in the event that the pow ers 
w ere exercised in contravention of 
the contract.

In order to find the ‘duopoly’ of 
general telecom m unications carriers 
one has to look in the Agreement 
m ade under section 70 on 31 January 
1992 betw een the Commonwealth 
(represented by Graham Richardson) 
and AUSSAT Pty Ltd (subequently 
acquired by Optus). What guaran
tees the duopoly for the time being is 
that the Com m onwealth agreed that 
it w ould not grant any further general 
telecom m unications licences (except 
to AOTC, as Telstra then was) until 30 
June 1997: cl. 2.

But there is more to that Agree
m ent than the preservation of the 
duopoly until 1997. The period of 
the Agreement extends to 31 Decem
ber 2015: cl.5.1. Even after the nomi
nal expiry of the duopoly, the Agree
m ent limits the capacity of the Com
m onwealth (through the Minister) to 
alter O ptus’s existing licence condi
tions or impose new  conditions on 
Optus, w hether or not the same con
ditions are im posed on Telstra (or 
any new  carrier after 1997): see cl.3.

In particular, the Commonwealth 
may not im pose or vary any general 
or specific condition if in the Minis
ter’s opinion it w ould cause Optus

‘significant econom ic detriment or 
otherw ise unduly  reduce the practi
cal utility of [Optus’s] rights pursuant 
to  the Act and the licence’, except in 
certain limited categories. A breach 
o f this agreem ent w ould  result in the 
Com m onw ealth being liable to pay 
to  O ptus an  am ount that is the ‘sum of 
all and any losses (including without 
limitation loss of profits, Australian 
business opportunities and diminu
tion of the value o f the licence, dam
ages, costs and  expenses) which arise 
out of the contravention, w hether the 
losses are direct, indirect, consequen
tial or otherwise, and  w ether foresee
able or not, w hich are suffered or 
incurred by O ptus G roup’: cl.6.2.

The current debate about over
head cabling illustrates the point. Any 
condition that the Minister imposed 
on Optus that purported  to require it 
to lay cable only inunderground con
duits (be they Telstra’s or new  con
duits belonging to Optus) w ould raise 
a serious question about w hether the 
Agreement had  been  breached. That 
in turn w ould  raise the nightmarish 
issue of how  one w ould calculate the 
financial com pensation that might be 
payable by the Commonwealth.

In his address to  ATUG, the Minis
ter did not m ention the possible ef
fects of the Agreement entered into 
under the previous Government, or 
the limitations it places on any possi
ble action, or the  possible financial 
costs of any breach of it. W hether he 
did not consider it, or w hether he 
thought it best to let sleeping dogs lie 
is not clear.

If no co-operative solution to over
head  cabling can be found, and pub
lic reaction to it increases to a level 
w here the G overnm ent is under se
vere pressure to take som e action to 
end  it, the Minister m ay find to his 
chagrin that, notw ithstanding the 
broad discretions conferred on him 
by the Telecom m unications Act, his 
policy options have been effectively 
snookered by those now  sitting on 
the O pposition benches. □

Leo Grey is a Sydney Barrister.
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