
Codes defeat crimes in 
Internet regulation

Recent editions o f  CU have contained analyses o f com peting Australian inquiries into the 
regulation o f  content on the Internet being conducted by the Australian Broadcasting  

Authority and the S tate  and Commonwealth Attorneys General. These inquiries are now  
com plete. In the following article, Chris Connolly exam ines the outcom es o f  each and  

the road ahead. This article was prepared with the assistance o f  the Australian Com puter 
Society, which has been d iscussing  these issues ‘on line ’.

ver the past twelve m onths 
Australia has had not one, 
but two, inquiries into the 

regulation of content on the Internet. 
The Com m unications Law Centre 
(CLC) and the Australian Com puter 
Society (ACS) have been following 
both inquiries closely, and have each 
m ade a num ber of submissions argu­
ing against the developm ent of a strict 
censorship regime. The results are 
now  out, and both the CLC and the 
ACS are expressing cautious approval 
of the outcom e - a proposed  self 
regulatory schem e based on codes of 
conduct for Internet service provid­
ers.

ABA report

On 5 July the Australian Broadcasting 
Authority (ABA) released its Investi­
gation into the Content of On-line 
Services. The 212 page report exam ­
ined the availability of ‘offensive’ 
material on the Internet, and the vari­
ous options for regulating such con­
tent. The ACS has described the re­
port as an im pressive docum en t 
which bears all the hallmarks of a 
conscientious and successful attem pt 
to understand the nature of on-line 
services and the Internet.

The report recom m ends a self 
regulatory framework for service pro­
viders, in conjunction with a content 
labelling schem e based on PICS (Plat­
form for Internet Content Selection)

s ta n d a rd s . T he ABA p o in te d ly  
avoided endorsing the criminal law 
approach that the State and Com­
m onw ealth Attorneys General had 
been  considering in the course of this 
inquiry.

(The ABA report) bears all 
the hallmarks of a consci­

entious and successful 
attempt to understand the 
nature of on-line services 

and the Internet

The ABA recom m ended the devel­
opm ent of industry codes of con­
duct, but stopped short of providing 
a tem plate or ‘skeleton’ code. The 
result is that there is now  an enor­
m ous am ount of w ork to be done by 
Internet service providers and other 
industry bodies in developing codes 
of conduct.

The report sets out a num ber of 
provisions which should be included 
in codes. One provision which has 
caused some controversy, is the re­
qu irem en t that service providers 
should limit accounts to subscribers 
w ho  are 18 years of age or older:

‘If open  on-line access is limited to 
password accounts for adults, respon­
sibility for children’s use of on-line 
services will devolve to parents and 
other adult supervisors. The ABA rec­
ognises that such an approach by 
service providers will not m eet all 
concerns about children’s access to 
unsuitable material, but it is a practi­
cal step which will contribute to the 
achievem ent of this goal’(p. 103).

In response to criticism of this 
requirem ent, ABA Chairman Peter 
W ebb has argued that he will not be 
seeking to impose an obligation to 
guarantee that account holders were 
over eighteen, but as a m inimum  the 
ABA should put in place reasonable 
steps to verify the age of account 
holders. It is a response w hich does 
not satisfy everyone, but it is only a 
m inor hiccup in w hat has otherwise 
been a very well received report.

| i Attorneys General inquiry

In a com plete contrast to the ABA 
inquiry and  report, federal and State 
censorship  officials and ministers 
have been  w orking on  a regulatory 
package of their ow n since early 1995, 
based on criminal sanctions and pro­
hibitions.

The culm ination of this widely 
criticised inquiry w as to have been 
the m eeting of the Standing Commit­
tee of Attorneys General (SCAG) in 
Sydney on July 11 and  12. O n the
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agenda for this m eeting w as consid­
eration of proposed  national uniform 
legislation w hich w ould put in place 
criminal offence provisions for the 
storage and transmission of offensive 
material on  the Internet.

However, the ABA report was re­
leased seven days before the SCAG 
meeting, and on 12 July it was an­
nounced that consideration of the 
proposed legislation had been  post­
poned  indefinitely. NSW Attorney 
General Jeff Shaw had’been  respon­
sible for drafting the proposed  legis­
lation, and his office issued a short 
statement after the meeting:

It was agreed that the w ay forward 
w as to pursue talks with the in­
dustry to create a code of conduct, 
and the ABA w ould pursue that. 
The legislation will be postponed. 
We need  to concentrate on the 
code of conduct and the ABA will 
be handling that.

An official copy of the proposed  leg­
islation has never been  released, al­

though a leaked copy of an early 
(and inaccurate) draft has been avail­
able on the In ternet for several 
months. Despite this, there is a gen­
eral feeling of relief among service 
providers that a strict censorship re­
gime has been avoided.

The road ahead

This feeling of relief may not last 
long w hen attention is drawn to the 
vast am ount of w ork which now  has 
to be undertaken by the industry in 
order to establish a self regulatory 
regim e. The ABA report recom ­
m ended a three pronged approach:

• service providers (or their indus­
try associations) must develop 
codes of co n d u c t an d  reg is te r 
them  with the ABA;

• the industry must develop a com ­
plaints handling regime, with an 
appeals function for the ABA; and

• the industry and ABA will jointly 
convene an On-line Labelling Task

Force to develop a labelling sys­
tem  for Internet content, utilising 
PICS standards.

A further requirem ent is for a large 
scale community education campaign 
to be undertaken about the Internet, 
PICS, filtering software, codes of con­
duct and complaints. The ABA report 
is supportive of an education cam­
paign, but is vague about its actual 
implementation. This looks like more 
w ork for the industry.

Although the Minister has not yet 
announced his formal endorsem ent 
of these recom m endations, he has 
spoken favourably about them  to the 
press, and there is little doubt that the 
first three steps will form the basis of 
the self regulatory regime. W hether 
any financial assistance is provided 
for a community education campaign 
or for the developm ent of codes of 
conduct is a matter still to be consid­
ered by the Minister and Treasury.^
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