
UK’s brave new world
In anticipation o f the forthcom ing report o f the Digital Radio A dvisory Committee  

(DRAC) into digital radio broadcasting in Australia , CU com m ences a tw o-part analysis
o f  proposed regulatory regim es in other countries

T
he UK governm ent is introduc 
ing digital radio. According to 
the Departm ent of National 
Heritage’s 1995 report, Digital Broad

casting: the Government’s Proposals 
(the Report), the governm ent regards 
digital radio as a m andated technol
ogy and intends to close analogue 
radio frequencies at an unspecified 
time, w hen ‘the vast majority of peo 
ple have digital radios and can re
ceive digital broadcasts in their ar
eas’. Present plans are for digital ra
dio broadcasting (DRB) to be simul
cast with FM stations until 2010, after 
which it will replace them  in the in 
the 87.5-108 MHz band. To date, the 
BBC has com m enced pilot transmis
sions of Radio 1-4 and 5 Live and live 
coverage of the House of Commons, 
and plans to roll out these services to 
60% of the population over the next 
three to four years.

The governm ent intends there to 
be seven ‘radio frequency channels’, 
each with the capacity to offer at least 
six digital stereo radio services. Of 
these, one is to be reserved for the 
BBC for its national services and one 
for independent national radio, with 
the remaining four reserved for local 
services. The seventh channel has 
not yet been allocated.

Existing licensing regime

The present licensing regime oper
ates under a two-tier system, w hereby 
‘national’ and local radio services are 
licensed on different bases. The term 
‘national’ refers to any broadcaster, 
independent (private) or public, hav
ing national coverage of its service. 
National independent licences are

allocated using a price-based system; 
while local licences (which comprise 
public, community and commercial 
services) are allocated by the Author
ity on the basis of merit. The selection 
process for local licences involves 
assessing which service w ould best 
broaden choice and cater for listen
ers’ tastes and interests in the particu
lar licence area. The Authority is con
cerned only with the financial viabil
ity, rather than profitability, of an 
aspirant service. The Authority also 
issues Restricted Service Licences 
(RSLs), akin to low pow er narrow 
casting services.

Proposed regime

Under present DRB proposals, the 
Authority is to be responsible for plan
ning and licensing of m ultiplex pro
viders, broadcasters and providers of 
data services. Individual broadcast
ers will require service licences from 
the Authority. M ultiplexer providers 
will be decided by competitive ten
der organised by the Authority, and 
will be licensed for twelve year terms 
pursuant to both the Broadcasting 
Act and the Telecom m unications Act. 
In addition, providers of conditional 
access systems (subscription services) 
will require licences issued by the 
Departm ent of Trade and Industry 
and will also be regulated by the 
O ffice  o f T e le c o m m u n ic a tio n s  
(Oftel).

Existing national and commercial 
analogue radio broadcasters will be 
offered guaranteed places on a mul
tiplexer, for the stated purpose of 
expediting audience migration to dig
ital frequencies. If a broadcaster takes

up a guaranteed place, it will be re
quired to simulcast its analogue pro
gram m ing for at least 80% of the tim e. 
If a station wishes to use transmit 
alternative or additional program 
ming, it will be required to contract 
with the multiplex provider on the 
sam e basis as o th er prospective 
broadcasters. A m aximum  of 10% of 
the available digital terrestrial capac
ity will be allow ed for non-broadcast, 
additional telecom m unications or 
interactive services.

Multiplexer provider to plan 
local services

The governm ent intends to devolve 
responsibility for the planning of lo
cal radio services to multiplexer pro
viders. Under the regime, an aspirant 
m ultiplex provider will submit, as 
part of its tender bid, a business plan 
w hich includes the local radio serv
ices proposed  to be transmitted over 
the multiplexer. Tenders will be as
sessed on the basis of the speed and 
geographical spread by which digital 
services will be made available across 
the UK, on the support provided to 
encourage early consum er take up of 
digital services, and on the variety of 
radio stations on offer. To date, the 
only required ‘variety’ is that, of the 
six available channels on each multi
plexer, ‘one should consist largely of 
spoken material; one largely of m u
sic w hich is not pop music; and no 
m ore than two should...be aimed at 
predom inantly the same section of 
the radio audience’ (Report, p 17).

Under this arrangement, com m u
nity radio stations will be especially 
vulnerable; for while local BBC serv-
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ices will have access to their organi
sation’s ow n multiplexer, com m u
nity stations will be forced to com 
pete financially with commercial serv
ices for access. This accords fully 
with the governm ent’s intention, with 
the Departm ent of National Herit
age’s publication Digital Terrestrial 
Broadcasting: Q&A, stating: th e  Gov
ernm ent values the role of com m u
nity radio and wants it to have access 
to digital capacity in the same way as 
other radio stations. Community sta
tions can therefore be part of any 
local m ultiplex bid’.

Other access issues

Although the Authority will continue 
to allocate RSLs, it will be up to the 
licensee to make contractual arrange
ments with the service provider, w ho 
is required only to allocate capacity 
at ‘reasonable cost, provided that ca
pacity can be m ade available with the 
agreem ent of the other broadcasters 
and with no significant effect on the 
technical quality of other services’. 
This approach is inadequate. Aside 
from the fact that the requirem ent of 
other broadcasters’ consent would, 
in itself, be fatal to any aspirant w hose 
programming might be attractive to 
existing audiences, it spotlights sig
nificant problem s faced by all aspir
ant broadcasters wishing access to 
privately controlled carriage facili
ties.

First, the ‘reasonable cost’ of ac
cess will be, at best, a non-discrimi- 
natory charge based upon  the legiti
mate expectations of a profit-making 
venture involving high up-front capi
tal outlays and a business plan based 
on only a twelve year assured term  of 
operations.

Second, these expectations may 
impact not only the issue of the price 
of access, bu t also on w hether the 
m ultiplexer should be required  to 
provide non-discrim inatory access. 
If the m ultiplexer’s com m ercial vi
ability depends on the success of

program s (or package of program s) 
transm itted over its facilities, then  it 
may claim a legitimacy to further 
discriminate on the bases of a serv
ice’s perceived quality as well as 
w hether it com prises a desired e le 
m ent in an ensem ble’s mix of serv
ices. Even in the cable television 
industry, w hich enjoys far greater 
transm ission capacity, carriage p ro 
viders w orldw ide have expressed  
resistance to providing carriage to 
services unsuited  to their business 
plans. In that industry, the issue could 
feasibly be m odified to accom m o
date o ther interests: facility ow ner 
could, for instance, be allow ed to 
discriminate for the first twenty chan
nels of a program m ing package but 
not for remaining capacity, and could 
be subject to ‘m ust carry’ require
m ents for com m unity and o ther ap 
propriate channels. However, the 
lesser channel capacity of DRB fa
cilities com pared to cable m akes the 
adoption of such a schem e m ore 
problem atic.

Further problem s of access will 
arise if an aspirant m ultiplex provider 
is also an aspirant broadcaster in the 
same licence area, as it will seek to 
discriminate in favour of itself in the 
allocation of capacity. The aspirant 
m ultiplexer operator w ould be likely 
even to argue for the right to so do, 
on the grounds of enhanced profit
ability - or, m ore likely, necessary 
recoupm ent of investment - by econo
mies of scale arising from vertical 
integration (witness the Carrier Asso
ciates Direction in the Australian pay 
television industry). Given that one 
of the governm ent’s criteria for as
sessing tender bids is the speed and 
reach of digital radio availability, such 
argum ents, if co u ch ed  correctly, 
could find favour.

Public interest abandoned

As the Authority has noted, this 
w ould  modify the direct relation
ship betw een the regulator and  p ro 

gram  provider in the selection and 
regulation of licence conditions. The 
governm ent’s proposals w ould lead 
to the abolition of public consulta
tion in the process of awarding radio 
licences, as well as the Authority’s 
present impartial assessm ent based 
on public interest considerations.

The governm ent’s devolution of 
planning responsibility to private in
terests controlling access to carriage 
facilities is inconsisten t w ith the 
broadcasting objectives of the pro
m otion and m aintenance of diversity 
of voice. Because m ultiplexer opera
tors’ licence fees (payable to the Ex
chequer) are proposed  to be based 
on a percentage of their revenues, 
the governm ent is also placed in a 
conflict of interest - to the extent that 
it has not already abdicated its duty to 
serve the public.

The falsity of the assum ption that 
the introduction of DRB will neces
sarily end  spectrum  scarcity and in
crease diversity is now here better 
dem onstated than in the UK. As the 
proposed  regime demonstrates, not 
only is there no guarantee that addi
tional spectrum  will be available to 
new  or even all existing content pro
viders, but access can be prevented 
in further ways. The preparedness of 
infrastructure ow ners to resist the 
obligations im posed on comm on car
riers by refusing to carry services that 
can not m eet access charges based 
on the carrier’s business plans, that 
do not conform  to a desired pastiche 
of program ming, or that com pete for 
spectrum  or audience appeal with 
content provided by a vertically inte
grated m ultiplex provider, creates 
new  im pedim ents to aspirant broad
casters. By these means, spectrum  
scarcity could be joined by more, and 
perhaps m ore imposing, economic 
and  an ti-com petitive  barriers to 
entry.□

In the May issue, CU will examine the 
proposed Canadian regime.
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