
Arming the public interest
Any ‘public in terest’ test applying to proposed m edia acquisitions m ust contain sub­

stantial investigative procedures, argues Paul Chadwick

I f the government and Senate were 
to be persuaded that media ow n 
ership and control should be regu­

lated solely by competition law, then 
that law and its administration must 
adapted to take account of the unique 
public responsibilities of media busi­
nesses.

Past Australian inquiries consid­
ering the adaptation of com petition 
law to media have tended to borrow  
from the English experience, as m e­
dia-specific criteria were first incor­
porated into UK m onopolies legisla­
tion in 1965. The Norris (Victoria, 
1981), Mathews (Victoria, 1990) and 
Lee (House of Representatives, 1992) 
inquiries were all influenced by sec­
tion 59 of the UK Fair Trading Act. But 
they were influenced in different 
ways. Norris and especially Mathews 
augm ented the English criteria in 
forming their models. Lee, on the 
other hand, copied the UK criteria 
without appearing to sufficiently con­
sider the failures of that schem e or 
the differences betw een the British 
and Australian media scenes.

Recent media reports suggest the 
federal governm ent may be about to 
do the same, with unnam ed sources 
talking airily of replacing cross-me­
dia rules with competition law and 
such ‘public interest’ as w hether a 
p ro p o sed  acquisition  w o u ld  a d ­
versely affect ‘free expression of opin­
ion’, the ‘accurate presentation of 
new s’ or ‘editorial independence’.

But the English cases tend to show 
that neither criterion works to pre­
vent further concentration. O n the 
contrary, such tests are so broad they 
are very difficult for the regulator to 
apply and impossible to enforce once 
a merger has been approved and 
control cemented.

A third suggested test, that the 
regulator (perhaps the ACCC) con­
sider the effects of a proposed merger 
on editorial independence, has two 
chief problems: it w ould be impossi­
ble to apply satisfactorily in practice 
and, to the extent that it required 
Parliament to provide an enforce­
m ent mechanism, w ould be objec­
tionable in principle.

This article sketches some of the 
hazards of legislators convincing 
them selves that all will be well if only 
the forthcoming am endm ents to m e­
dia ow nership laws include comfort­
ing terms like ‘free expression’, ‘fair 
and accurate news presentation’ and 
‘editorial independence’.

Why broad, simple criteria 
won’t work

It is not impossible to adapt com peti­
tion law to the uniqueness of media, 
but it requires m ore sophistication 
than policymakers have so far shown.

In practice, the broad criteria ‘free 
expression of opinion’ and ‘fair and 
accurate presentation of new s’ w ould 
draw  the ACCC into an analysis of 
two vexed areas of the media: edito­
rial independence and media ethics.

Say Company K, which ow ned a 
television netw ork and several m aga­
zines, w anted to take over Company 
Z, a major new spaper publisher, and 
the ACCC had to apply the tests. To 
m ake a sensible assessment of effects 
of the transaction on the free expres­
sion of opinion it w ould have to con­
sider at least:
• the objective diminution of plural­

ity of ow ners as a result of K con­
trolling Z’s titles as well as its own, 
regardless o f editorial independ­
ence policies K adopted towards Z

(this is required because of the 
potential for K to exercise ultimate 
pow er over Z’s output, regardless 
of any initial commitments K might 
make); and

• the probable consequences of the 
control by K of Z’s titles on the 
editorial independence of those 
w ho produce Z’s titles. This would 
be a subjective judgment.

The second task w ould require an 
investigation of the editorial inde­
pendence w hich the owners and 
m anagers of K have in the past 
granted to the journalists and edi­
tors producing the content in maga­
zines and TV programs of Com­
pany K.

To apply a criterion such as ‘fair 
and accurate presentation of new s’, 
the ACCC w ould need  to conduct a 
broad-ranging inquiry into the jour­
nalistic perform ance of Company K - 
and perhaps, for comparison, Com­
pany Z - in order to m ake a judgment 
about the effect of the proposed trans­
action on presentation of news. Again, 
this w ould  put the ACCC into a posi­
tion w here it w ould need to investi­
gate and decide all m anner of claims 
of ethical breaches which might be 
alleged against K and its employees.

The English cases give a sense of 
the difficulties involved. The Mo­
nopolies Commission has tended to 
accept at face value or with minimal 
inquiry the assurances of would-be 
acquirers that they already grant edi­
torial independence and will con­
tinue to do  so. The UK regulator has 
been concerned to maintain a bal­
ance am ong papers with clear and 
declared political positions. Yet the 
Australian press differs greatly in that 
papers do  not tend expressly to align 
them selves politically in the way that,
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say, the London Daily Telegraph is 
emphatically of the Right and the 
Guardian of the Left.

W ithout deciding w hether it is 
asking too much of the ACCC to re­
quire it to judge prospects for free 
expression of opinion and accurate 
presentation of news, it is at least 
clear from the cases that such an 
assessment is a delicate process and 
is outside the usual role of a com pe­
tition regulator.

How far should Parliament go?

If Parliament requires a regulatory 
agency to make the kinds of judg­
ments implied by the broad criteria, it 
strays too far into the regulation of 
media content. It em pow ers the ex­
ecutive to determ ine w ho may ow n 
and control media outlets on the ba­
sis of whether, in the opinion of one 
of the executive’s agencies, a per­
son’s stewardship has in the past led 
to Tree expression’ or ‘fair and accu­
rate presentation’ and will do so in 
future if a transaction is approved. 
These are highly subjective assess­
ments which no one can sensibly 
make without considerable inquiry.

| In the absence of such inquiry,
; the exercise becom es token and the 

finding potentially misleading to the 
extent that it may create the false 
impression that an applicant, w hen 
approved, is a ‘good ’ or ‘suitable’ 
media proprietor. The argum ent from 
freedom  of the press principles is that 
such judgments are not just impracti- 

| cable but objectionable and ought 
| not to be m ade at all.
! To be sure, there is a counter­

argument that the intense concentra­
tion of the media in Australia m eans 
the pure freedom  of the press argu­
m ent must give ground. But study of 
the English experience suggests that 
it should not give so m uch ground 
that the Trade Practices Act creates 
media-specific criteria as broad as 
the UK Fair Trading Act or the Lee 
Committee’s reworking of them.

Proposals for any adapted 
competition law model

Experience teaches that:
• any am endm ents to the Trade Prac­

tices Act to incorporate m edia-spe­
cific criteria should be fram ed in 
narrowterm s, not broad platitudes, 
to direct the ACCC to particular 
issues which, as far as possible, can 
be investigated and assessed ob ­
jectively;

• the processes should be open;
• the onus should lie on those who, 

by their p roposed  transactions, 
w ould w orsen concentration;

• parties other than those involved 
in the transactions should be able 
to participate;

• ministerial discretions should be 
minimised; and

• as Norris advised and the M athews 
Committee also recom m ended, the 
ACCC should be directed by parlia­
ment always to exercise its pow ers 
in ways which enhance freedom  of 
expression.

‘Variety of sources* test

Diversity of content is not the same as 
multiplicity of outlets. Technology 
and the market alone cannot guaran­
tee diversity.

One aspect of diversity is the va­
riety of sources of information, opin­
ion and  en te rta inm en t available. 
Much evidence shows that one of the 
consistent effects of greater concen­
tration of media ow nership and con­
trol has been a decline in the num ber 
of separate sources of print and elec­
tronic information and entertainm ent 
sources available to Australians.

That evidence, chronicled over 
many years by the CLC am ong o th­
ers, includes: the extent of netw ork­
ing of program ming in radio and TV; 
syndication of news and com m entar­
ies in new spaper groups; collapse of 
AIM, the ABC-Fairfax pay TV ven­
ture; absence of any fresh and  signifi­
cant pay TV new s service and instead

the re-packaging for pay TV of local 
news prepared  for the free-to-air net­
works; absorption of Australis Media 
(Galaxy) into the orbit of PBL (Nine 
Network and Optus Vision); high rate 
of new spaper closures.

Several avenues are open to Gov­
ernm ent to arrest the decline and to 
seed new  sources of media content, 
but they will not be pursued here. My 
immediate purpose is only to recom­
m end that a ‘variety of sources’ test 
be m ade one of the criteria which a 
regulator w ould  be required to apply 
to any proposed  transaction among 
media and comm unications entities.

A transaction w hich w ould have 
the effect o f dim inishing the variety 
of sources w ould  prima facie be con­
trary to the public interest and not 
perm itted unless the applicants could 
dem onstra te  such  public benefit 
w ould  result from the transaction 
that the transaction should be au­
thorised.

The term ‘sources’ should embrace 
information, opinion and entertain­
ment sources in any medium includ­
ing film and TV production and on­
line services a well as traditional me­
dia fare. The provision should be tech­
nology neutral. A rich conception of 
the w ord ‘variety’ would include as­
sessments of independence and con­
trol as well as differences in content. 
For instance, where a publisher of 
frothy magazines w anted to acquire 
weighty newspapers, the test should 
not just be w hether the two types of 
pub lica tion  w ou ld  continue, but 
w hether both types would be under 
the same control. If so, the variety of 
independence would diminish.

If predictions of a convergence of 
technologies prove correct, the vari­
ety of independent sources will de­
term ine the health of diversity in 
media m ore powerfully than control 
of the technological means of deliv­
ering those sources.o

Note: the author was a member o f the 
Mathews Committee.
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