
How porn escaped R ban

T
he governm ent has recently an­
nounced its intention to pre­
ven t R ra te d  m ovies from  
screening on Pay TV, in response to 

the ABA’s classification of a Galaxy 
soft-porn program, Nightmoves, as a 
narrowcasting rather than a broad­
casting service. The Broadcasting Serv­
ices Act prohibits R rated material be­
ing transm itted over subscription 
broadcasting services, but does not 
contain a similar prohibition for sub­
scription narrowcasting services.

ABA opinion
That differing levels of regulation ap­
ply to broadcasting and nar­
row-casting services is entirely 
consistent with the objectives 
of the legislation. Broadcast­
ing services are defined in terms 
of the generality of their ap­
peal, their capacity to influ­
ence the public and the breadth 
of their coverage. Narrow-cast­
ing services are distinguished 
by having a limited reception, 
by reason of their appeal to 
special interest groups or of 
their limited appeal generally, 
their geographic or temporal 
coverage, or for other reasons.

On 28 March 1996, Australia Me­
dia applied to the ABA (through a 
company called Corptrans Pty Ltd) 
for a section 21 opinion in respect of 
the proposed Nightmoves program. 
A section 21 opinion constitutes a 
binding ABA opinion as to the char­
acter of a service and, being valid for 
five years, operates as an insurance 
policy for the program  supplier.

On 13 May 1996, the ABA ruled 
that Nightmoves’ classification as a 
narrowcasting program  arose from a 
combination of two factors:
• the fact that an additional fee was 

payable for the service, over and 
above the cost of the basic Galaxy 
package; and

• the lateness of the hours proposed 
(11.00 pm  - 4.00 am).

Nightmoves com m enced broad­
casting on 2 August 1996. The 13 May 
opinion the prevents the governm ent 
from applying pressure to the ABA to 
change its view on the matter until 
the opin ion’s use-by date - although 
there is nothing to prevent the gov­
ernm ent from attem pting to change 
the law itself.

On 3 Septem ber, Australis re­
quested the ABA to consider the na­
ture of the service if the start time was 
brought forward to 10.30 pm. On 21 
November, the ABA ruled that the

earlier time would render it a broad­
casting service, having regard to the 
fact that ‘a significantly larger pool of 
viewers is available at 10.30 pm  than 
at 11.00 pm, a difference of about 61% 
with regard to free-to-air viewing data ’.

Oversight

It w ould be w rong to regard Australis 
as having exploited a ‘loophole’, since 
it has simply placed restrictions on 
the p rog ram ’s availability  w hich  
pushes it into the narrowcasting cat­
egory. But the present legislation, in 
not ex tending  the p rohib ition  to 
narrowcasting services, could be con­
sidered a legislative oversight.

The Senate Select Committee into

the Supply of Services Utilising Elec­
tronic Technologies, which ultimately 
recom mended the maintenance of the 
prohibition, was aware that any per­
mission given to pay television opera­
tors to broadcast R-rated material could 
well be conditional on the programs 
being broadcast late and requiring PIN 
num ber access. They knew this be­
cause the ABA told them so in its re­
port, R Classified Programs on Pay TV.

The Report recom m ended that 
‘program s classified as R by the Of­
fice of Film and Literature Classifica­
tion be approved by Parliament for 
broadcast by subscription television 

broadcast licensees’. In doing 
so, it explicitly drew  attention 
to time controls that could be 
placed on such transmissions, 
w ith  ‘54% of responden ts  
nominatlingl 11 pm - 6 am as 
an acceptable tim e’ (Execu­
tive summary, p xii). What 
the Report does not point out, 
however, is that the imposi­
tion of this restriction on a 
broadcasting service w ould 
also double as a good reason 
why the ABA could cease re­
garding it as a broadcasting 
service.

The Senate Committee’s loss is 
the pay television industry’s gain, for 
Nightmoves has gained it a foothold 
in an lucrative seam  of programming 
it dearly wishes to mine. Although 
the governm ent has been so far suc­
cessful in its censorship crusades, 
they have usually tapped into com ­
munity concerns about depictions of 
violence. In this field, however, 70% 
of those surveyed as part of the ABA 
Report though that R-rated sexual 
material should be permitted. With­
out com m unity support, and against 
such a formidable opponent as the 
com m unications industry, it will be 
interesting to see w hether the gov­
ernm ent takes up arms.o
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