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Media Ownership Conference Report
The Communications Law Centre and Clayton Utz, in association with CAMLA, held a major 

conference on Media Ownership in Australia, at the offices o f Clayton Utz at Sydney on 10 April

S
enator R ichard A lston , Min
ister for Communications and 
the Arts, delivered no ‘scoops’, 
but suggested that the governm ent 

continues to favour a m ore flexible 
regulatory regime of media regula
tion with a ‘public interest’ test as its 
cornerstone. Senator Alston stated 
that forms of vertical and horizontal 
integration w ere ‘legitimate com peti
tive efficiency asp irations w hich  
should only be curtailed for dem on
strably public interest considerations’. 
He further argued that diversity of 
ownership cannot guarantee diver
sity of opinion, and that ‘rom antic’ 
attempts to introduce new  players to 
mass media markets are attem pts to 
‘defy the commercial laws of gravity’.

Alston criticised excessive m edia 
focus on the fate of Fairfax to the 
exclusion of m ore profound issues 
that need to be addressed w hen re
casting Australia’s media ow nership 
laws. The majority of the Minister’s 
speech was spent, in essence, argu
ing that most comm entators over
stated the contribution m ade by ma
jor metropolitan new spapers to pro
viding diversity of opinion.

Alston’s argum ent w as twofold. 
First, that non-urban Australians rely 
far m ore on radio (especially talk- 
back radio), local new spapers and  
television for at least local com m u
nity news than they do on  m etro
politan new spapers. Second, that 
patterns of m edia use are changing 
significantly in Australia. N ew spa
per circulations (particularly those 
of m etropolitan papers) are steadily 
declining. US statistics suggest that 
pay television subscriptions are likely 
to cut into the time spent w atching 
free-to-air television. On-line serv
ices are likely to significantly change 
‘com m unications habits’ in the fu

ture, although their impact has barely 
yet been  felt.

The Minister’s speech also pro
vided several indications as to how  
his governm ent will argue in support 
of any new  laws:
• the base indicator used to assess 

the relative degree of influence ex
erted by various m edia will be  time 
spent on  w atching/reading, with 
no discrimination m ade betw een 
new s/inform ation and entertain
m ent material;

• ‘diversity of op in ion’ will be inter
preted  m ore in terms of regional
ism and comm unity participation 
in the media (favouring local/re- 
gional new spapers and talkback 
radio) than the formation of views 
at national and state levels;

• diversity of opinion in m etropoli
tan new spapers will be assured less 
by regulating ow nership than by 
ensuring political counterpoin ts 
w ithin individual new spapers

Senator Alston suggested that 
the government continues to 
favour a more flexible regula
tory regime of media regula
tion with a ‘public interest’ test 

as its cornerstone.

T he H on  M ichael D uffy, form er 
Minister for Communications, then 
provided an historical perspective on  
the developm ent of the present cross
m edia laws, w hich followed on from 
the Hawke governm ent’s equalisa
tion and  aggregation policies of the 
mid 1980s. ‘Equalisation’ was the in
tention to provide regional inhabit
ants w ith three commercial televi
sion services, to m ake them  equal 
with their urban counterparts. The 
policy w as to  be im plem ented prim a
rily using incum bent ‘solus’ com m er

cial operators, w ho w ere encouraged 
to take up  an additional two licences. 
While som e took up  one additional 
licence, there was, argued Duffy, no 
incentive to take up  the second sup
plem entary licence. In response to 
this shortcom ing, the governm ent 
then  introduced ‘aggregation’, which 
consolidated smaller licence areas 
into larger m arkets in which three 
incum bent com m ercial operations 
existed.

At that time, the ‘tw o station to a 
m arket rule’ w as in place for com 
mercial television -  an absurd rule, 
Duffy argued, as it took no account of 
the size of a market. However, an 
unintended consequence of rem ov
ing the rule w ithout any replacem ent 
w ould be a concentration of ow ner
sh ip  in particu lar m arkets. Both 
Keating and Duffy supported  cross 
media rules, although Duffy sought 
the audience reach limits to be capped 
at 43%, the then  levels of Channels 
Seven and Nine. However, Keating’s 
proposal for the higher figure of 75% 
prevailed w ith H aw ke’s support. In 
retrospect, Duffy felt, the cross-me
dia laws had achieved ‘not a bad 
result’.

Influence, regulation and the 
political process

P ro fesso r  Stuart C u n n in gh am ,
H ead of the School of Media and 
Journalism , Q ueensland University 
o f Technology, observed  that al
though m edia regulation was prem 
ised on  the notion of the m edia’s 
capacity to influence audiences, this 
central term  is rarely interrogated.

Ideas about m edia influence stem  
from tw o main traditions: the psy
chological and  cognitive models. Al
though these m odels are usually col
lapsed into one  another in public
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discourse, argued Cunningham, it is 
important to separate them  out. The 
psychological m odel is based on the 
subjective ‘impact’ of a m edium  on  its 
audience, w hereby audiences are 
more susceptible to  a proposition if it 
is the subject of media ‘saturation’. 
Under this model, the dual audio
visual nature of television is afforded 
primacy. In addition, both television 
and radio are regarded as 
re s is ta n t to  c o n su m e r 
‘choice’, as audiences of 
these media tune into these 
media as technologies (in 
the sense of ‘watching the 
te le v is io n ’ as a socia l 
habit), as much as to expe
rience a particular program 
being broadcast over a 
medium. This model, ar
g u e d  C u n n in g h am , is 
clearly the most accepted 
in social debate.

The cognitive model, 
b a sed  on  the po litica l 
theory of elites, refers to 
the agenda-setting capac
ity of media organisations.
Under this model, the m e
dia is most pervasively in
fluential w hen it tells us 
not what to think, but what 
to think about.

Cunningham also referred to a 
third model of corporate influence, 
which relates to a media proprietor’s 
exploitation of ow nership for o ther 
commercial ends.

Peter W esterw ay, form er Chair 
of the (now  defunct) A ustralian 
Broadcasting Tribunal, argued that 
regulation of broadcasting w as both 
justified and of continuing necessity. 
It was justified because of:
• the scarcity of the electrom agnetic 

spectrum;
• the uniquely powerful impact of 

broadcasting on society; and
• the fact that the spectrum  is p ub 

licly owned.
In his opinion, these justifications 
still apply. New technology merely

has thepotentialto  cause change and 
give rise to ‘abundance’, but will not 
cause change itself.

He also noted that, at any particu
lar point in time, the regulatory envi
ronm ent is designed to suit som e 
interests above others. He gave as an 
exam ple Graeme Richardson’s d e 
ferral until 1997 of consideration of 
the use of the sixth television chan

nel, as well as Senator Alston’s recent 
advice to the ABA that the govern
m ent saw no need  for its use as a 
fourth commercial network.

W esterway stressed that regula
tion should be autom atic (ie, non- 
discretionary) as far as possible, re
garding it as probably a m istake to 
give the ABA the pow er to conduct 
inquiries in private.

T om  B urton, journalist, Austral
ian Financial Review, provided an 
eagerly received insiders’ view of the 
progress of new  media regulation. In 
short, it had stalled: no consensus 
had been  reached in any public fo
rum, and the Prime Minister is seen to 
be struggling to find an appropriate 
regulatory model. Of the three m od
els being touted -  the UK ‘share of

voice’ concept, the ACCC as public 
interest regulator, and modification 
of existing laws -  the ACCC m odel is 
still the governm ent’s preferred op 
tion. However, Senator Alston is un
willing to m ake a decision w ithout 
first consulting with Howard -  for 
w hom  the issue is a lower priority 
than  the Wallis inquiry, Wik and 
China. How ard himself has been sub

ject to heavy pressure 
from  News, w ith both  
Lachlan M urdoch and  
Ken Cowley accom pany
ing him on his recent visit 
to China.

In the meantime, lob
bying has been  heavy. 
PBL (Packer) urges legis
lative change that w ould 
a llo w  it to  p u rc h a se  
Fairfax. New s Limited 
a lso  p u s h e s  th e  
d e re g u la to ry  line, a l
though a review of for
eign ow nership laws ap
pears to remain off the 
agenda (a view consist
ent with the ABA’s recent 
ruling on CanWest). A 
num ber of groups oppose 
ch a n g e . K erry S tokes 
could well be the leading 

figure here and, said Burton, enjoyed 
som e credibility with journalists, al
though som e questioned his com 
m itment to editorial independence. 
Regional broadcasting interests gen
erally oppose  change and, due to the 
National Party’s m em bership of the 
Coalition, are able to ‘do a fair bit of 
dam age w hen they get revved u p ’.

O n another front, there is a regu
latory battle betw een the ABA and 
the Foreign Investment Review Board 
(FIRB) over assessments of foreign 
ow nership and  control, in which the 
latter appears to have the upper hand.

In Cabinet, Costello and Alston 
are the hardliners for change; Reith, 
Fischer and Anderson are pragm a
tists (the latter two, significantly, hav
ing strong regional connections) w ho
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are less committed to change; while 
Vanstone and W ooldridge are re
garded as possibly supportive of the 
principles behind the existing cross
media laws. Not to be forgotten are 
the government backbenchers -  w ho 
‘ham m ered’ Alston over O ptus Vi
sion cabling -  w ho may provide a 
voice for regional constituents op 
posing any increased liberalisation 
of the present laws.

Burton stated that the governm ent 
would realistically need to introduce 
any draft bill to parliament by June 26 
if it wished legislation to be passed 
during the life of the parliament.

Elements of a new regime
J o h n  A tkin , solicitor, M allesons 
Stephen Jaques, prepared a paper 
ultimately delivered on his behalf by 
a colleague. The paper suggested a 
num ber of benchmarks against which 
any new legislation should be m eas
ured, together with issues that need  
to be considered w hen assessing any 
new  regime’s application. Noting that 
any new  laws will be fram ed against 
a background of past and continuing 
industry change, Atkin called for the 
following elements to infuse any new  
laws:
1. Consistency and coherence: Atkin 

noted the differing, inconsistent for
eign ow nership rules under the 
Broadcasting Services Act (the Act) 
pertaining to print media, free-to- 
air television, pay television, the 
Internet and radio.

2. Technological neutrality as far as is 
practicable: again, Atkin referred 
to the present legislation; in par
ticular, its assum ption that pay tel
evision w ould be delivered prim a
rily by satellite.

3. Anticipation of longer term  trends: 
long-term trends that canbe  confi
dently predicted -  such as the even
tual impact of industry and techno
logical convergence on concentra
tion of media ow nership -  should 
be capable of being dealt w ith ad
equately under any new  laws.

4. Appropriate regulatory framework: 
like Peter Westerway, Atkin criti
cised the Act’s granting to the ABA 
the option of conducting its inquir
ies in private; claiming that this had 
added  to the ‘uncertain [and] to
tally unsatisfactory’ position which 
a ro s e  im m ed ia te ly  fo llo w in g  
CanW est’s acquisition of a 57.5% 
econom ic interest in Network Ten.

Atkin counselled caution in 
regard to the granting of 

consent for proposed 
acquisitions that contravene 

existing laws.

Atkin’s paper stressed that any 
reconsideration of the present cross
m edia laws should consider the im
pact of convergence on cross-media 
rules and definitions of market power, 
as well as the operation of foreign 
ow nership rules in borderless mar
kets. In light of these issues, Atkin 
counselled caution in regard to the 
granting of consent for p roposed ac
quisitions that contravene existing 
laws. Noting the governm ent’s ap
proach in relation to the financial 
sector, Atkin suggested: ‘If Don Argus 
has to wait, w hy shou ldn’t Kerry 
Packer also be asked to do the same?’ 

The ABA’s K errie H en d erson  
identified a num ber of ‘inherent ten
sions’ operating in regulatory prac
tice: betw een certainty and flexibility 
in the application of laws; betw een 
transparency and confidentiality in 
dealings; and betw een econom y and 
thoroughness. H enderson noted that 
the m ooted ‘public interest’ test w ould 
lie at the ‘flexibility’ end  of the first 
spectrum, and suggested that, should 
this test be favoured, precise statu
tory criteria be included. Such criteria 
should, in her opinion, set out at 
least:
• w hether the public interest is to be 

interpreted in the local area or na
tionally;

• the prioritisation of different as
pects of the public interest (for ex-
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ample, as betw een  diversity of 
views, voices or sources); and

• how  relevant media m arkets are 
defined.

H enderson outlined the ‘share of 
voice’ conceptual model, which at
tempts to assess the relative degree 
of influence exerted by a particular 
proprietor within the com bined m e
dia market, by dividing the m arket 
into a num ber of sectors and attribut
ing various ‘weightings’ to different 
forms of media.

Finally, Henderson proposed  a 
further alternative model, involving 
the incorporation into a media or
ganisation’s business plan of a set of 
principles embodying relevant as
pects of existing codes of practice, 
journalistic codes of ethics and prin
ciples of editorial independence. The 
business plans w ould then be regis
tered with a regulatory agency and 
the organisation be required to re
port on them  periodically. This proc
ess w ould provide a m echanism  for 
public accountability and review.

Protecting principles of 
journalism

C hris W arren, Joint Federal Secre
tary, Media Entertainment and Arts 
Alliance (MEAA), noted the rapid 
globalisation and convergence of 
media organisations, through:
• horizontal and vertical integration 

(cross-media ownership, the con
tent and carriage nexus);

• ‘hardware/software alliances (such 
as Sony Corporation’s expansion into 
musical and filmic content); and

• their incorporation into the portfo
lios of broader post-industrial con
glomerates (Matsushita, Westing- 
house, Packer interests).

Such activity leads to job losses, central- 
ised resources and reduced diversity.

In this context, W arren posited, 
how  are the rights of journalists un 
derp inned  and the role of the media 
in a democratic society assured? War
ren  identified a developing and inde
structible ‘autonom ous sp ace’ for

journalists, This space arises partly 
from the nature of journalism  -  a 
highly skilled job that attracts people 
with a belief in the principles under
pinning the position, and  w hich does 
not lend itself to rigid supervisory 
control -  and partly from the nature 
of media organisations, w hich are 
forced ‘by the logic of their position 
to at least m outh the principles of 
freedom  of speech’.

Journalistic principles w ere tradi- 
tio n a lly  a sse rte d  a n d  p ro te c te d  
through the developm ent, imposi
tion and application of codes of eth
ics. While there is no  tem plate for 
m aintaining the ‘autonom ous space’ 
for journalists, W arren argued, there 
are tw o essential elem ents. First, a 
collective organisation, w hich pref
erably comprises both  a trade union 
and a professional body. Second, 
continued vigilance concerning jour
nalistic principles and a struggle to 
m ake them  work.

One Fels’ whoop
A llan  Fels, Chairman, ACCC, pre
sented preliminary views on how  the 
ACCC w ould approach an inquiry 
into a Packer acquisition of Fairfax, 
before outlining options open  to the 
governm ent regarding the regulation 
of media ownership.

Regarding Packer/Fairfax, Fels 
stressed that the present section 50 of 
the Trade Practices Act (TPA) (which 
prohibits acquisitions likely to result 
in a substantial lessening of com peti
tion in a particular m arket) em bodies 
an econom ic conception of markets. 
While there may be ‘diversity of voice’ 
issues in any prospective  m edia 
merger, the ACCC w ould  therefore 
prim arily exam ine economic o u t
comes and w ould only consider di
versity as a critical issue required to 
do so by subsequent legislation. In 
the present example, the ACCC w ould 
ask w hether Fairfax w ould be able to 
behave any differently with respect 
to either advertising or new sstand 
prices. Here, argued Fels, the TPA is
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likely to regard the ‘new spaper in
dustry’ as a discrete market which 
only com petes with other markets at 
the margins and which has no close 
substitutes. Importantly, it probably 
doesn ’t form part of a larger ‘advertis
ing m arket’. The ACCC has done alot 
of w ork in this area over the past 
year, w ith evidence suggesting that 
the different forms of media (as re
gards advertising) are com plem en
tary rather than substitutable. In other 
words, the TV advertising m arket 
doesn ’t directly com pete with the 
print m edia advertising market.

Fels no ted  that while PBL is the 
dom inant magazine publisher in Aus
tralian TV, it is not presently involved 
in new spapers. A PBL takeover of 
Fairfax, therefore, w ould really m ean 
no m ore than a change in ownership. 
However, he pointed out that the 
ACCC considers all mergers on case 
by case basis, taking into account the 
latest changes in the nature of the 
industry at the time the transaction 
was occurring.

Fels repeated  the five options 
open  to the governm ent first identi
fied in his address to the National 
Press Club last July:
• keep  the present cross-media laws;
• am end the present cross-m edia 

laws;
• replace the present laws with gen

eral com petition laws alone;
• replace the present laws with gen

eral competition laws, together with 
a m andatory ‘public interest’ test 
for major media acquisitions ad
m inistered by the ACCC; or

• replace the present laws with gen
eral competition laws, but also refer 
acquisitions to a specialised agency 
for a ‘public benefit analysis’.

While the ACCC supported the 
application of the TPA to all areas of 
the economy, Fels said, it acknowl
edged that issues relating to cross 
media ownership do not directly in
volve competition matters. As such, 
the ACCC had no firm view on which 
policy approaches were preferable, o
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