
Lange v ABC: 
defamation reappraised

The High C ourt has delivered its first m ajor response to Theophanous

W
ith its decision in Lange v 
ABC, the High Court has 
dispelled the aura of un ­
certainty surrounding the law of defa­

mation post Theophanous, but its 
solution is not to the liking of all. 
Some commentators prognosticated 
gloomily the demise of an unparal­
leled golden  age of freedom  of 
speech. Conversely, the judgm ent 
elicited praise and admiration from 
others, including Professor Sally 
Walker and prominent media law­
yers. It seems that the balancing of 
the interests of speech and reputa­
tion via the law of defam ation can 
only ever p roduce po larised  re ­
sponses.

Background
David Lange, former NZ Prime Minis­
ter, sued the ABC for defamation in 
relation to a 1990 Four Corners pro­
gram. The ABC’s defence invoked 
both limbs of the High Court’s 1994 
Theophanous decision - the new  ‘p o ­
litical discussion’ defence and m odi­
fied comm on law qualified privilege. 
Lange argued that Theophanous and 
its com panion decision, Stephens, 
were wrongly decided (the decisions 
were under concurrent attack in the 
case of Levy v State o f  Victoria, in 
which Dawson J suggested that they  
might not enjoy the support of the 
currently constituted High Court).

In Lange, the High Court p ro ­
duced a strong joint judgment in­
tended to settle matters of constitu­
tional interpretation and comm on law

defences to defamation. It dispensed 
with the Theophanous defence and 
expanded qualified privilege to the 
publication of governm ent or politi­
cal matter to a large audience. It did 
so w ithout overruling expressly the 
1994 decisions, saying that they did 
not contain any binding statement of 
principle and that the joint judgment 
of Mason CJ, Toohey and Gaudron JJ, 
absent the direct support of Deane J, 
lacked authoritative status.

The Court confirmed that the sys­
tem of representative and responsi­
ble governm ent established by the 
Constitution requires freedom of com­
munication on governm ent and po ­
litical matters. This constitutional re­
quirem ent creates an area of immu­
nity from the exercise of legislative or 
executive power. Laws burdening 
freedom  of com m unication that are 
not reasonab ly  ap p ro p ria te  and  
adopted to the achievem ent of a le­
gitimate end com patible with the 
m aintenance of representative gov­
ernm ent are invalid.

Principle issue
The principal issue addressed by the 
Court was w hether the com m on law 
of defamation is reasonably appro­
priate and adapted to the protection 
of reputation. Consideration of the 
balance struck must take into account 
m odern developm ents in mass com ­
munications, especially the electronic 
media.

The defences to  defam ation , 
which create immunity from liability,

are the critical gauge of the extent of 
d e fa m a tio n ’s im pact u p o n  free 
speech. The Court considered that 
w ithout a defence for the mistaken 
but honest publication of defamatory 
material about governm ent or politi­
cal matters, defam ation places an 
undue burden on freedom  of com­
munication. It referred in particular 
to the failure of com m on law quali­
fied privilege to extend its protection 
beyond limited communications, due 
to the requirem ent of reciprocal in­
terest and duty.

Qualified privilege extended
The Court’s response was to develop 
and extend the com m on law defence 
of qualified privilege. It declared that 
‘each m em ber of the Australian com­
munity has an interest in disseminat­
ing and receiving information, opin­
ions and argum ents concerning gov­
ernm ent and political matters that 
affect the people of Australia’. The 
categories of qualified privilege must 
now  be recognised as protecting a 
comm unication m ade to the public 
on a governm ent or political matter. 
The Court suggested that this ex­
panded defence could go beyond 
what is required by the Constitution. 
It could protect discussion of govern­
ment or politics at state,.territory and 
local governm ent level, and even 
matters concerning the United Na­
tions or other countries, notwithstand­
ing the absence of a connection with 
federal matters.
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Having opened  the defence of 
qualified privilege to w idespread  
publication relating to governm ent 
or political matters, the Court ad­
dressed the conditions attaching to 
the defence. In view of the greater 
damage caused by the publication of 
defamatory material to a large audi­
ence, the defendant should be re­
quired, in such circumstances, to dem ­
onstrate that its conduct was reason­
able. The Court said that this require­
ment, also found in the NSW statu­
tory form of qualified privilege (s 22 
Defamation Act), is consistent with 
the constitutional requirement. Rea­
sonableness depends on the circum­
stances of each case, but includes 
w h e th e r th ere  w ere  rea so n a b le  
grounds for believing that the de­
famatory imputation was true, the 
steps taken to verify the accuracy of 
the material, absence of belief that 
the imputations w ere untrue and 
whether a response was sought and 
published.

The extended defence of quali­
fied privilege can be defeated  if the 
plaintiff dem onstrates that the p u b ­
lication was actuated by malice, that 
is, it was m ade for som e im proper 
purpose. Here, the Court set a high 
threshold: the m otive of causing 
political dam age to the plaintiff or 
his or her party, the vigour of an 
attack or the pungency of a defam a­
tory statement do not am ount to 
malice.

The Court concluded that the 
Theophanous defence w as bad  in 
law, because the Constitutional re ­
quirem ent of freedom  of com m uni­
cation only defines an area of im m u­
nity and confers no private right of 
defence. However, it w ould  be p o s­
sible for the ABC to seek to rely on  
the expanded defence of qualified 
privilege, because the discussion of 
matters concerning New Zealand 
may often affect or throw  light on 
governm ent or political m atters in 
Australia.

Implications

Are defamation defendants w orse off 
as a result of the Lange decision? The 
defences are fewer in num ber, but 
the real issue is w hether the practical 
effect of the newly expanded de ­
fence of qualified privilege takes away 
more than it gives. Critics argue that 
the removal of the Theophanous de­
fence and the introduction of the 
requirem ent of reasonableness for 
qualified privilege reduce the overall 
protection for publishers. Such criti­
cisms tend to conflate the political 
discussion and qualified privilege el­
ements of Theophanous. Reasona­
bleness was also an elem ent of the 
Theophanous defence and attracted 
similar criticism and pessimism. In­
deed , som e co m m en ta to rs  s u g ­
gested  that the real significance of 
Theophanous was not the political 
discussion defence, but its modifica­
tion of qualified privilege, which pre­
sented clear tactical advantages. De­
fendants had only to establish that 
the material constituted political dis­
cussion, whereas the new  defence 
required proof of three elem ents. 
Complaints about the reduction of 
protection under Lange appear to 
relate more to the imposition of a 
requirem ent of reasonableness for 
the defence of qualified privilege, 
than to the loss of the Theophanous 
defence.

In principle, it is not unreason­
able to require reasonable conduct 
on the part of a publisher in order to 
enjoy protection from liability in defa­
mation. Factors such as checking ac­
curacy and seeking a response reflect 
good journalistic practice. But m uch 
depends on how  the courts interpret 
this requirement, and in New South 
Wales s 22 has been unimpressive in 
this regard. There are concerns that 
judicial scrutiny of the conduct of 
journalists, with the benefit of hind­
sight and without an understanding 
of the journalistic context and its at­
tendant pressures, will create an un ­

realistically high standard of conduct 
that journalists will rarely meet, par­
ticularly w here they seek to maintain 
the confidentiality of their sources. 
Such concerns are valid, but were 
equally relevant to the Theophanous 
defence. It is possible that the High 
Court’s manifest intention to extend 
the defences to facilitate the freedom  
of com m unication may result in a 
more liberal interpretation of reasona­
bleness by low er courts.

Right of reply
An interesting aspect of the High 
Court’s decision is the prom inence 
given to right of reply. The Court said 
that a defendant’s conduct will not be 
reasonable unless it sought and pub­
lished a response from the person 
defam ed, unless it was not practica­
ble or necessary to do so. The Centre 
has argued previously that a right of 
reply adds to, rather than detracts 
from free speech. A person w ho has 
been given an opportunity to respond 
to allegations may be less likely to 
com m ence defam ation proceedings.

O ne area of concern is that it may 
be m ore difficult for media organisa­
tions to defend the publication of the 
statements of others under Langexh&n 
under Theophanous. The first limb of 
Theophanous (lack of unawareness 
of the falsity of the material pub­
lished) w as interpreted by Allen J in 
Hartley as requiring media organisa­
tions simply to report accurately such 
statements, rather than to form an 
opinion about their truth. However, 
in Lange the Court said that reasona­
bleness requires a defendant to have 
reasonable grounds for believing that 
the im putation was true. The ability 
of m edia organisations to act as a 
conduit for political discussion by 
publishing the statements of others 
will be reduced  if they must form an 
opinion as to the truth, not only of the 
statem ents them selves, but of the 
im putations that flow from them.Q

Jenny M u lla ly
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