
Watch on censorship
Utopian visions of cyberspace have defeated the Communications Decency Act,

reports Jenny Mullaly

T
he A m erican governm en t’s 
much decried attempt to regu 
late Internet content via the 
Communications Decency Act (CDA) 

has been ruled unconstitutional by 
the Supreme Court in Reno v Ameri
can Civil Liberties Union. The First 
Amendment guarantee of freedom  of 
speech was central to the decision, 
but the regard paid by the Court to 
the uniqueness of this new  medium, 
its m easured assessment of the avail
ability of sexually explicit material 
and its balancing of the com m unica
tion rights of adults against the need 
to protect children hopefully will re
verberate elsewhere, including Aus
tralia.

Invoking cherished images of free 
speech from a pre- mass media age, 
the US Supreme Court was clearly 
influenced by the ‘u topian’ vision of 
the Internet as a multifaceted m e
dium offering unprecedented scope 
for mass communication:

'Through the use o f chat rooms, 
any person with a phone line 
can become a town crier with a 
voice that resonatesfarther than 
it could from  any  soapbox. 
Through the use o f Web pages, 
mail exploders, and  newsgroups, 
the same individual can become 
a pamphleteer’.

Not akin to broadcasting

The Court distinguished the Internet 
from broadcast media, which tradi
tionally have been regulated exten
sively. The Internet is not subject to 
spectrum scarcity and is not as inva
sive as radio and television, w hose 
broadcasts enter the hom e with the 
turn of a dial. W hereas Australian 
media continue to give credence to 
the line that ‘Internet pornography is

only a m oment aw ay’, the Court as
sessed as slim the risk of encounter
ing accidentally sexually explicit 
material on the Internet.

The Court acknowledged 
the legitimacy of the 

government’s goal - the pro
tection of children from harmful 

material - but found that the 
CDA’s unnecessarily broad 
suppression of speech was 

unconstitutional

The CDA contained two provi
sions that prohibited the knowing 
transmission of obscene or indecent 
messages to any recipient under 18 
years of age and the knowing send
ing or displaying to a person under 
18 of any message that ‘depicts or 
describes, in terms patently offensive 
as m easured by contem porary com 
munity standards, sexual or excre
tory activities or organs’.

‘Chilling’ effects

The Court acknow ledged the legiti
macy of the governm ent’s goal - the 
protection of children from harmful 
material - but found that the CDA’s 
unnecessarily broad suppression of 
speech was unconstitutional: ‘ In or
der to deny minors access to po ten
tially harmful speech, the CDA effec
tively suppresses a large am ount of 
speech that adults have a constitu
tional right to receive and to address 
to one another. That burden on adult 
speech is unacceptable if less restric
tive alternatives w ould be at least as 
effective in achieving the legitimate 
purpose that the statute was enacted 
to serve.’

The Court said that the terms ‘in
decent’ and ‘patently offensive’ w ere 
vague and am biguous, and that un 
certainty as to their scope could chill 
speech. W ithout any exceptions for 
speech of societal value, the provi
sions could potentially extend to dis
cussion of issues such as birth con
trol, hom osexuality, prison rape and 
safe sexual practices, as well as artis
tic images. The possibility of convic
tion and penalty for breach of the 
CDA could further chill speech. The 
CDA m ade no provision for parental 
choice. It could extend to a parent 
w ho allows her 17 year old to use a 
com puter to access material that the 
parent deem s appropriate or a parent 
w ho sends material to the 17 year old 
via e-mail that others might consider 
indecent or patently offensive. The 
defences, requiring effective actions 
to restrict access by minors and age 
verification procedures, did not limit 
sufficiently the scope of the restric
tion on speech.

‘The interest in encouraging 
freedom of expression in a 

democratic society outweighs 
any theoretical but unproven 

benefit of censorship’.

In response to the governm ent’s 
argum ent that the unregulated avail
ability of offensive material on the 
Internet could jeopardise its devel
opm ent, the Court displayed appro
priate scepticism  of w ell-intended 
censorship: ‘The interest in encour
aging freedom  of expression in a 
democratic society outw eighs any 
theoretical but unproven benefit of 
censorship’.
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