
Movie industry on a good 
behaviour bond

The ACCC's report into movie distribution strategies has revealed a widespread view 
among exhibitors of inconsistency and arbitrary decision-making from movie distributors

| n  M arch  1997, the  A ustralian  C om petition  an d  C onsum er 
C om m ission  (A C C C ) requested  a  rep o rt on developm ents in the 
cinem a d is tribu tion  an d  exhib ition  industries w hich m ay be hav
ing an  im p ac t on  com petition  in the industry. T h e  request fol
low ed an  increase in  the n u m b er of com plaints received  by the 
com m ission  from  c inem a exhib ition  interests relating  m osdy to 
access to first re lease an d  conditions of film hire im posed  by 
d istribu tors on  sm all in d ep en d e n t exhibitors.

T h e  repo rt, c a rried  ou t by  consu ltan t Ross Jo n es , was com pleted  
in M arch  1998. Its key reco m m en d a tio n  was th a t the A C C C  seek 
assistance from  the exh ib ition  an d  d istribu tion  side of the indus
try to establish  an  industry  code of co n d u c t an d  a d ispute settling 
m echanism . T h e  v o lun ta ry  code of practice an d  a  dispute resolu
tion app ara tu s  a long  the lines of the in d e p en d e n t Film  
C om plain ts Panel in  the U.K. are u n d ers to o d  to be  in the process 
of ag reem en t b e tw een  d istribu tors and  exhibitors.

T he  repo rt, tided "Developments in the cinema distribution and 
exhibition industry" , is b roken  into six sections exam ining  industry  
structure , m arket size and  definition, changes in dem an d  and 
supply, exh ib ition  an d  d istribu tion  m arke t structure and  overall 
p erfo rm ance . Specific d istribu tion  behav io u r such as film  ren tal 
fees, m in im um  exh ib ition  p eriods as well as individual distribu
tors are exam ined , as are the changes in  the exh ib ition  industry  
and  the ir im pact on  com petition . T h e  rep o rt com pares the 
A ustralian  situation to the U.K. situation w here sim ilar charges 
w ere levelled  at d istribu to rs in  1994, and  sets ou t its conclusions 
and  recom m endations .

C inem a exh ib ition  in  A ustralia  is do m in a ted  by th ree  com panies: 
G reater U n ion  (131 screens), Village R oadshow  (117 screens) and  
H oyts (155 screens). T he fou rth  largest exh ib ito r is Birch, C arro ll 
and  C oyle, co n cen tra ted  largely in Q ueensland  an d  a wholly 
ow ned subsid iary  of G reater U nion. G rea te r U nion is a  m ajor 
sh a reh o ld er in V illage R oadshow  an d  a jo in t venture betw een  
G reater U nion, V illage R oadshow  an d  U.S. studio W arner Bros 
opera tes 148 screens, m ainly  in  su b u rb an  m ultiplexes.

In d ep e n d en t cinem as are no t o p e ra ted  by or franchised  to the 
m ajor c inem a groups. T h ey  are often  ow ner-operated  and  have 
one or two screens. O f a national total of 1,151 screens, abou t 600 
are in d ep en d en tly  ow ned  an d  opera ted . Som e are second-release 
sites - cinem as w hich get films after they  have p layed the first 
release cinem as. O th ers  are a rthouse  cinem as p laying in d ep en 
den t and  foreign language films.

D istribution  is highly concen tra ted , 
dom ina ted  by  four large firms: 
R oadshow  D istributors, U nited 
In ternational Pictures, C o lum b ia  
T riS tar and  T w entieth  C en tu ry  Fox. 
T hey  generally  ho ld  in excess of 90 
per cen t of the A ustralian  m arket.

D istribution  strategies w ere at the 
h ea rt of som e of the m ost striden t 
com plaints from  exhibitors. M ost 
rela ted  to arrangem ents regard ing  
film hire an d  access to first and  la ter 
release. D istributors typically charge 
fees as a  percen tage of b o x  office 
revenue ra th e r th an  a flat fee w ith the 
cost of film hire to a c inem a negoti
ated  betw een  the film  d istribu to r and  
the exhibitor. T he  cost typically drops 
from  w eek to w eek, by  w eek five the 
exhibitor paying 25 p e r  cen t of the 
gross com pared  to 55 p e r  cen t in the 
first week.

M inim um  exhib ition  periods - som e
times d escribed  as "no share" - typi
cally require  tha t an  exh ib ito r screen 
a title for a m in im um  n u m b er of 
sessions and  w eeks. T he  effect of this 
varies betw een  m ultip lex  opera tors 
and  those opera ting  a few screens.
T he fo rm er generally  have little diffi
culty in  com plying w ith the m in im um  
period , screen ing  new  tides on  o ther 
screens to m ake u p  for the last two 
weeks' p o o rer re tu rn  b u t exhibitors 
with only a  few screens do no t have 
the sam e flexibility and , accord ing  to 
the report, are d isadvantaged .

UIP's behav iou r tow ard  coun try  
exhibitors was criticised during  the 
inquiry, particu larly  v/ith regard  to 
the com pany 's alleged lack of consis
tency in argum ent. But m ore com-
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plaints w ere received  ab o u t R oadshow 's behav iour than  any o ther 
d istribu tor, particu larly  w ith reg a rd  to its stringent conditions on 
session tim es an d  its m in im um  season an d  session requirem ents. 
T h e re  w ere no specific com plain ts regard ing  T w entieth  C en tu ry  
Fox an d  C o lu m b ia  T riS tar.

"Even th o u g h  there  ap p ea r to be  no  breaches [of the T ra d e  
Practices Act], the  co ncen tra ted  m arket structure in  d istribution  
does give the four m ajo r d istribu tors (especially the two largest, 
R oadshow  an d  UIP), considerab le  m arke t power," sta ted  the 
repo rt. "Film d istribu tion  is m ore concen tra ted  in A ustralia than  
in the U.S., J a p a n  and  m ost E u ro p ean  countries. It is unlikely tha t 
any exh ib ito r cou ld  survive in a com petitive m arket if tha t 
exh ib ito r w ere refused  supply  by  R oadshow  or UIP, given their 
m arke t shares in  this country.

"T he highly  co n cen tra ted  structure gives small exhibitors alm ost 
no  leverage in  the ir negotiations w ith m ajor d istributors over film 
hire term s an d  conditions. W here  they  believe they  are being  
victim ised they  often  canno t afford legal rem edies and  are afraid 
o f re ta lia tion  such as a  refusal to supply."

In  the ch ap te r of the rep o rt detailing  changes in exhib ition  and  
the ir im pact on  com petition , it is n o ted  tha t the rap id  expansion  
of H oyts an d  the G rea te r U nion/V illage/W arner Bros ven ture  into 
the suburbs has increased  com petition  to in d ep en d en t exhibitors 
b u t tha t the  la tte r survive and  thrive providing they have access 
to first-run p ro d u c t from  distributors.

"T hose in d ep en d en ts  w ho receive first run , while no t be ing  able 
to take every  m ajo r title day and  date, ap p ear to be  prospering . 
M any in d ep en d en ts  are u n d ertak in g  the investm ent in  add itional 
screens to give th em  g rea te r flexibility in exhibition."

Following an  exam ina tion  of the d istribu tion  and  exhib ition  m ar
kets, the ro le o f in d ep en d en ts  and  ind iv idual com panies, plus a 
com parison  of a  sim ilar rep o rt in the U.K. from  1994, the inquiry  
found  th a t overall there  w ere insufficient b reaches of the T rad e  
Practices A ct w ith  respect to com plaints from  sm aller exhibitors.
It sta ted  th a t o ften  the film  distributors ' strategies w ere found  to 
be  consisten t w ith  com m ercial objectives and  n o t a im ed  at dam 
aging particu la r com petito rs w ho claim ed tha t they  were.

But in conclusion, the inquiry  d id  find th a t the concern  of som e 
in d e p en d e n t exh ib ito rs tha t m any  of the m ajor film  distributors ' 
policies are des igned  to elim inate in d ep en d en t exhibition  was 
justified. A n d  w hile the rep o rt d id  no t definitively reach  tha t 
conclusion, it s ta ted  th a t there  was little d o u b t tha t in d ep en d en t 
exh ib ito rs - particu la rly  those single-screen coun try  locations - 
w ere som etim es d isadvan taged  by  those policies. A rb itra ry  behav
iou r on  the p a r t  o f d istributors, favouring the larger exhibitors, 
was of som e co n c e rn  to the A C C C .

T h e  A C C C  d ec id ed  against reco m m en d in g  a two-week cap to the 
m in im um  seasons th a t d istribu tion  can  dem an d , stating th a t it 
cou ld  be  d e trim en ta l to choice and  pric ing  for exhibitors and  
cinem a goers. B ut it reco m m en d ed  tha t d istribu tors develop m ore 
flexible con tracts to allow  exhibitors to have differing agreem ents

on  release requ irem en ts in re tu rn  for 
h igher or low er film  hire term s.

"Those in d e p en d e n t exhibitors w ho 
are d isadvantaged  b y  m in im um  ses
sion requirem ents are generally  the 
sm all opera to rs w ho are unab le  or 
unw illing to increase the n u m b er of 
screens. It is unlikely tha t such 
exhibitors p rov ide significant com pe
tition in the exhib ition  m arket...it is 
unlikely tha t in the absence of d istrib
u to r restrictions such  exhibitors 
w ould  prov ide any g rea te r com peti
tive discipline to m ajo r exhibition  
interests."

In  recom m end ing  th a t the industry  
take o n b o ard  a code of conduc t to 
p rovide ru les for fair and  equitab le 
term s and  conditions for access to 
first release films, an d  a dispute reso
lu tion  m echanism , the A C C C  has in 
effect fired a  shot over the bow s of 
A ustralian  c inem a d istribu tors and  
exhibitors.

"W hat is n eed ed  is a  m ore open  
process so th a t exh ib ito rs can  be 
certa in  the d istribu tors are no t w ork
ing to a rb itra ry  rules. W hile the 
expected  returns vary  from  film to 
film, d istribu tors w ork w ith certa in  
princip les in  the allocation  of prints. 
T hese principles n eed  to be  u n d er
stood  by  exhibitors an d  be  available 
for scrutiny. M any sm all exhibitors 
have claim ed th a t reasons for refusal 
to supply are no t adequate ly  
explained  by  d istributors, an d  this is 
the cause of m uch  dispute".

T he  A C C C  in tends to m on ito r the 
process and  after 12 m on ths co n d u c t 
a review  to ensure the code and  
m ed iation  processes are w orking 
effectively w ith active partic ipa tion  by  
film  distributors. If it's found  to no t 
be  w orking successfully, the A C C C  
said it will "consider o th e r options to 
im prove industry  p rac tices...m anda
to ry  codes and /o r action  against 
possible anti-com petitive structural 
features of the d istribu tion  an d  exhi
bition  industry." , '
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