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To market, to market: government gets a Sex/life

first year of A ustralian  com m unications deregulation  b rought 
som e sharp  changes in the weather. A  year tha t began  with the 
walls of "R egulation" tum bling  dow n to expose the "Benefits" of 
com petition  at the A ustralian T elecom m unications Users G roup 's 
O p en  C om petition  Ball on Ju n e  30, 1997, ended  with Telstra and 
the A C C C  settling a slugfest over In ternet backbone pricing.

J u n e  29, 1998 saw O ptus pay T V 's sports p rog ram  supplier,
Sports Vision, p laced into liquidation, and  A ustralia a step closer 
to a pay T V  m onopoly. It also saw ano ther h o rro r th ree m onths 
of quality  of service perform ance by Telstra, apparendy  less than 
d au n ted  by  the com petitive im plications of providing a te lephone 
service to  m any  custom ers at som ething less than  "world's best 
practice".

J u n e  30, 1998 saw Senate dem ands to reduce the period  of con­
tinued  p ro tec tion  from  com petition for com m ercial T V  broadcast­
ers, w hich the governm en t p roposed  as part of the introduction  of 
digital terrestrial television.

A nd  Ju n e  saw the governm ent getting very  cross abou t the out­
b reak  of naughty  T V  and  radio  program s like C hannel 10's 
Sex/life, an d  prom ising to D o Som ething A b o u t It.

For T elstra and  the governm ent, the tim ing of the A ustralian 
C om m unications A uthority 's M arch quarte r quality of service 
rep o rt - ju st as the Senate was abo u t to debate  legislation to priva­
tise the rest of the national ca rrie r - was as disastrous as the 
D ecem b er q u arte r  - ju st after the P rim e M inister announced  his 
p lan  to sell the rem aining two-thirds of Telstra.

T h e  governm en t was better p repa red  this time, announcing  that 
fines u n d e r  the C ustom er Service G uaran tee Schem e for 
b reaches o f "perform ance standards" w ould be quadrup led . T he 
initial fo rm  of the schem e, w hich the C oalition prom ised at the 
last election w ould  "ensure a significant im provem ent in the stan­
d ard  of service p rov ided  to custom ers across Australia", has effec­
tively b een  acknow ledged for w hat it was - w indow -dressing to get 
the Senate to pass the first privatisation legislation w ithout laying 
a finger on  Telstra's sale price. T he  governm en t has also decided  
to accep t the o ther recom m endations of the Senate C om m ittee 
w hich exam ined  the T elstra legislation (see C U Ju n e  1998) w hich 
will s treng then  the hands of Telstra's com petitors in in terconnec­
tion negotiations.

W hile w elcom e, it's disturbing tha t these changes have been  
p roposed  no t as part of a  genuine process to ensure that all 
A ustralians get decen t quality te lephone services at a fair price, 
b u t as p a rt of an urgent mission to get som ething else the govern­
m en t w ants - fu rther privatisation - w ithout any serious analysis of 
the costs and  benefits of partial privatisation, at a tim e w hen the 
political landscape has been  tu rn ed  on its head  so tha t politicians 
w ho 've never b een  seen west o f the G reat D ivide are suddenly  
talk ing lyrically abou t "regional A ustralia" as if they w ere the M an 
from  Snowy River.

T he reality seem s to be daw ning 
slowly. T he  com m unications business 
is no t a  club w here people  sort out 
the ir differences am icably and  "do 
the right thing". It's a  m arket. 
C orporations in tha t m arket, like 
others, generally  don 't h u rry  to do 
things they  don 't have to do. Schem es 
like the original custom er service 
guaran tee , designed to "provide 
carriage service providers with an 
incentive to m eet perfo rm ance stan­
dards", are no t w orth  the p ap er they 
are w ritten on.

T he O pposition  b lam ed  the M arch 
quality of service num bers on 
Telstra's "downsizing", particularly  in 
regional areas. M inister R ichard  
A lston said it all started  w ith com peti­
tion, w hich K im  Beazley in troduced  
in 1991. Telstra b lam ed  the unsea- 
sonal rain  w hich now  seem s to fall 
w hatever the season.

Fortunately for Aussie superm odel 
M um , Elle M acpherson , the w eather 
has been  m uch better in the 
E uropean  sum m er, as anyone walking 
past the established and  very  public 
com m ercial m ed ia  m arket of an 
A ustralian new sstand in the last w eek 
of J u n e  m ight have noticed.

New Idea ce leb ra ted  the first year of 
A ustralian com m unications deregula­
tion w ith a cover shot and  a m ore 
revealing inside spread  of T he  Body 
dropp ing  her shirt in the 
M ed ite rranean  sun, far from  the 
unseasonal rain  at hom e.

Earlier in the m onth , the governm ent 
d em an d ed  tightening of the com m er­
cial television industry 's code of 
practice to stop the television equiva­
lent of New Idea's scoop: program s 
like C hannel 10's Sex/life. T h e  action 
followed a piece in the M urdoch  
Australian n ew spaper highlighting the 
apparen tly  accelerating  w ickedness of 
the television an d  rad io  industries 
w hich cross-m edia rules p reven t from
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Victoria
Hopes that the Victorian government might follow the NSW  example and amend its 

confidential communications legislation to protect sources seem to have been dashed

[ e x a m p l e s  of journalists being  found  in con tem pt of court and  
ja iled  o r fined for upho ld ing  the ir ethical obligation to m aintain 
the confidentiality  of the ir sources have b een  num erous in recent 
years. Calls for law reform  to avoid this have com e from  jo u rn a l­
ists, m em b ers of the judiciary, law reform  bodies, and  parliam en­
ta ry  com m ittees.

But V ictoria 's governm en t appears  to have ignored an o p po rtu ­
nity to  resolve this state of affairs. T he  Evidence (Confidential 
Communications) Bill, recently  passed by the V ictorian  Legislative 
A ssem bly, has a ttracted  criticism  for its failure to address the 
p ro tec tion  of source confidentiality  in several professional relation­
ships.

C onfidentia l sources of in form ation in journalism  are a vital link 
in the m ed ia 's  inform ing the public, particularly  if it is to result in 
m ore th an  b land  news releases. W oodw ard  and  Bernstein 's 
repo rting  of the W atergate break-in, for exam ple, m ade possible 
largely by the revelations of the source still know n only as "D eep 
T hroat", is the stuff of legend. In A ustralia, sources played a 
crucial role in the m ed ia  disclosures w hich uncovered  the co rru p ­
tion in Q u een slan d  lead ing  to the Fitzgerald Inquiry, and  the 
patien t deaths at C helm sford  in Sydney.

M any sources requ ire confidentiality  because they fear repercus­
sions from  disclosure. P rotection  of source confidentiality is a 
fundam en ta l tenet of journalism . T h e  jou rnalist code of ethics 
requires th a t "in all circum stances they shall respect all confi­
dences received in the course of the ir calling".

This is no t to suggest tha t reliance on confidential sources is 
beyond  scrutiny. T h e  relationship is often driven by  self-interest 
on bo th  sides. Sources do no t always act from  high-m inded pu b ­
lic in terest m otives; they  m ay have h idden  agendas or seek to 
d istort the facts. A  com m ittee recently  review ed the M E A A  (jour­
nalist union) code of ethics and  recom m ended  tha t journalists 
should  consider the m otive for seeking confidentiality and  w here 
possible, use attribu tab le  sources.

T he argum ents for source pro tec tion  rest ultim ately on public 
in terest in the free flow  of inform ation. C om pelled  disclosure of 
sources in legal p roceedings m ay result in sources becom ing  
re luc tan t to p rov ide inform ation for fear of disclosure, m aking it 
h ard e r for journalists to ob ta in  facts, and  thus reduc ing  the flow 
of in form ation  to the public. In  1996, the E u ropean  C o u rt of 
H u m an  R ights d ec ided  tha t an  English court o rder requiring  
jou rnalis t W illiam  G oodw in  to disclose his source violated  the 
right to freedom  of expression in the  E uropean  C onvention  on 
H u m an  Rights. In  the U.S., w here source pro tec tion  is a free 
speech issue, m any states have enacted  "shield laws" w hich p ro ­
tect against com pulso ry  disclosure.

But the law in V ictoria does n o t recognise evidentiary  privilege

for journalists in relation to  their 
sources. A  jou rnalis t w ho is requ ired  
to disclose a  source of inform ation in 
legal p roceedings and  refuses to do 
so is in con tem pt of court. Situations 
in w hich the identity  of a source m ay 
be sought include defam ation p ro ­
ceedings, crim inal trials, R oyal 
Com m issions and  inquiries. A  spate 
of cases betw een 1989 and  1993 
involving findings of con tem pt against 
Tony Barrass, J o e  B udd, D avid 
Hellaby, C hris N icholls and  D eb o rah  
Cornw all, all of w hom  refused to 
disclose their sources, h ighlighted the 
need  for reform . In  1997, two jo u rn a l­
ists w ho refused to disclose the iden­
tity of their sources to the Easton 
Royal C om m ission w ere found in 
contem pt.

Law reform  is requ ired  to strike a 
better balance betw een  the adm inis­
tration of justice an d  protecting  the 
free flow  of inform ation. This could 
be achieved by a structured  judicial 
discretion tha t w ould  enable judges to 
excuse journalists from  answ ering 
questions abou t sources. T his w ould  
achieve grea ter p ro tec tion  for sources 
while also recognising tha t in lim ited 
circum stances the exercise of this 
discretion m ay favour disclosure in 
the interest of the adm inistra tion  of 
justice. R ecom m endations along these 
lines have been  m ade by the Law 
R eform  C om m ission of W estern  
A ustralia and  the Senate S tanding  
C om m ittee on Legal and 
C onstitutional Affairs.

In 1997, N SW  g rasped  the law reform  
mettle and  am en d ed  its Evidence Act 
by creating a professional confidential 
relations privilege. T he  legislation 
does n o t specify w hich professional 
relationships are p ro tec ted  b u t w ould 
clearly apply to journalists ' ethical 
obligation of confidentiality to the ir 
sources. It enables a court to exclude 
evidence that w ould  disclose a
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Once were Anzacs
Writer, producer and Kiwi Roger Simpson argues for the Australian production industry in 

a speech delivered to the True Blue rally at the Sydney Opera House on June 21

| ' m  a Kiwi. I still b a rrac k  for the All Blacks although  I've been  in 
A ustralia  now  for 27 years. I 'm  a  com plete and  utter K iwiphile 
w ith a  beau ty -bonza bias. I like N ew  Z ealand  carpets, New 
Z ea land  h oney  an d  w hite wine from  M arlborough. A nd  I could 
n o t contain  m y m irth  w hen  the lights w ent out in A uckland  - 
delud ing  myself, like everyone else, that it was all because of 
privatisation  an d  th a t it cou ldn 't h ap p en  here...

A p a rt from  the Kiwis' ingenuity  with cricket (not an easy gam e to 
p lay  in tram ping  boots and  Swanee) the N ew  Z ea lander is alm ost 
identical to  the A ustralian . T he two m ajor cities hate each other, 
the  welfare system  is in slow collapse, farm ers are m arginalised, 
teachers devalued , bankers un regu la ted  and  Q C s (in the nam e of 
justice, m ind) are all obscenely  rich. M edical specialists gorge 
them selves on a  hea lthcare  system  in the last throes of life while 
only 1.5 co rp o ra te  crim inals are in jail for the obscenities of the 
1980s. It's alm ost im possible to tell the two countries apart.

E xcept for one significant and  defining difference. A ustralia has 
quotas for television and  N ew Z ealand  hasn't.

I a rrived  in A ustralia  in 1971 to w rite cop shows for H ecto r 
C raw ford and  found  m yself in the m idst of a cam paign tha t was 
m arch ing  in the streets. "T V  M ake It A ustralia" they called it and 
m ake it A ustralia  we did. (How quickly the Kiwi adapts). This 
was the b irth  o f the m o d e rn  renaissance, G orton  and  G ough in 
b ipartisan  un ion , the beginnings of governm en t suppo rt for film. 
T h e  A B C  was in its ascendance , the Film  School was born ,
Father Phillip A dam s was our spiritual leader and  D on D unstan  
gave us the  first of the State C orporations.

Wake In Fright and  The Adventures o f Barry Mackenzie, Sunday Too 
Far Away an d  Picnic At Hanging Rock, Power Without Glory and  
Rush and Marion, and  on  the com m ercial networks, the first of 
ou r mini-series - Against The Wind. A  careful m ix of governm ent 
subsidy an d  incentive an d  quotas w ithout w hich there  w ould be 
no B ruce B eresford or R eg  G ru n d y  or G eoffrey Rush.

So why, after all th a t has been  achieved, am  I so incensed by the 
H igh C o u rt decision to  give N ew  Z ealanders access to A ustralian 
quota? N ot anger w ith the legal system , for the rarefied  deba te  is 
really beside the point, b u t anger and  d isappo in tm en t with m y 
fo rm er co un trym en  for seeking to ap p rop ria te  from  us w hat they 
have failed to achieve for them selves - a  viable film and  television 
industry  w ith a national voice and  an in ternational reputation .

T h e  entire com m ercial television industry  in A ustralia is un d er­
p inned  by  quotas. Q uo tas m ake the channels buy  locally for 
m any  tim es the cost of foreign. T h ey  provide jobs and  foreign 
exchange an d  a  national voice. Q uo tas suppo rt an industry  tha t is 
truly in ternational. O u r soaps are the best in the world, our cine­
m a tog raphers  an  expo rt com m odity. J u d y  Davis starred  in a m ini­
series, Water Under The Bridge, th a t w ould  no t have h ap p en ed

w ithout quotas. A nd  Peter W eir w ou ldn 't 
have got to d irect Luke's Kingdom if quo­
tas had  no t b een  in place. M arcus 
G raham  w ould  no t be  in the U.S. now  
m aking a pilot for A m erican  television 
h ad  it not been  for quotas an d  Kylie 
M inogue w ould never have been  noticed 
w ithout the quotas tha t launched  her 
career.

M eanw hile, across the ditch in G odzone, 
as we Kiwis once fondly called it, there  
are no  quotas and  no th ing  to crow  about. 
T he largest em ployers are Hercules and  
Xena, A m erican  offshore productions that 
sop up  the last of the ta len t tha t hasn 't 
followed J a n e  C am pion  to Oz. T he 
national b roadcaste r no longer has a 
d ram a d epartm en t and  has recently  sold 
its p roduction  arm  to private enterprise. 
T he industry, if we can call it that, is on 
its knees.

So w hat do  the Kiwis do? C opy 
A ustralian experience and  in troduce 
incentives? No. Establish a definition of 
N ew  Z ealandness (to m irro r ou r ow n 
A ustralianness definition) to give local 
p rogram s a fighting chance against 
dum ped  foreign product?  N o. Build and  
nurtu re  a strong local industry  to reflect a 
nations sensibilities? No. T h ey  try to 
piggyback on ours.

By seeking to access A ustralian  quota , the 
N ew  Z ealanders adm it defeat. T h e ir  
cause is lost, the A m ericans have landed , 
their industry  is no longer w orth  the 
struggle. So m uch  energy, so m any 
lawyers' bills, so m uch  hea t an d  dust has 
been  ex p en d ed  on CER , the C loser 
E conom ic R elations T reaty  tha t declares 
anything N ew  Z ealand  as A ustralian  - and  
vice versa (at last m y A ustralian  b o rn  
sons can play for the All Blacks) - th a t the 
Kiwis have forgotten w hat they  w ere 
fighting for; no t a piece of ou r industry  - 
bu t one of the ir own. <£

Roger Simpson Is a multi-award winning writer 
and producer and the creator of the Halifax f.p. 
series of telemovies and the series Good Guys, 
Bad Guys
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TVNZ posts results of a__________
"watershed" year

Greater competition for advertising, and the bearing of costs associated with streamlin­
ing its operations made 1997 a difficult year for New Zealand's state broadcaster

T e le v is io n  N ew  Z ealand 's  (TV N Z) results for the  12 m onths to  
D ecem b er 31, 1997 reflec ted  a difficult opera ting  environm ent, in 
particu lar a soft advertising  and  retail m arket in w hich the b ro ad ­
caster suffered. Increased  com petition, resurgent new spaper and  
rad io  advertising sectors, and  a flat econom y all m ean t tha t 
T V N Z  had  to fight h ard  for the advertising dollar.

C ha irm an  R osanne M eo described  1997 as a w atershed  year for 
the com pany  as it repositioned  itself to face the increasing pace of 
change in b roadcast technology  and com bat the dem ands of a 
com petitive free-to-air and  pay television industry.

T h o u g h  T V N Z  reco rded  the second highest operating  profit in its 
history, at NZ$77 million, the effect of m ajor internal restructu r­
ing was to reduce  net profit after taxation  to  NZ$30 m illion com ­
p ared  with NZ$61 m illion in 1996.

N on-recurring  item s of NZ$36 m illion inc luded  the costs of elimi­
nating  obsolete p rogram m ing  accum ulated  over several years as 
well as previously capitalised costs and o ther costs associated w ith 
the closure of regional netw ork H orizon Pacific TV.

Partly  offsetting these costs w ere the sales o f 80 per cen t of T V N Z  
N atural H istory  and  a m inor sell-down of the broadcaster's  invest­
m en t in cable o p era to r Sky N etw ork Television to 12.61 per cent. 
T h e  U .S.-based R u p e rt M urdoch-ow ned T w entieth  C en tu ry  Fox 
b o ugh t the  80% stake in T V N Z  N atural H istory. T he rem ain ing  
20 per cen t stake was reta ined  by T V N Z  an d  is now  know n as 
N atural H isto ry  N ew  Z ealand  Ltd.

T he  final d iv idend  to shareholders was NZ$21 million for the full 
year.

"We are satisfied th a t T V N Z  is now  in a  position to bu ild  on its 
ev iden t strengths, u n en cu m b ered  by legacy cost burdens. W e 
already  see im proved  perfo rm ance by our channels, bo th  in 
ratings and  financially, and  an increase in overall view er num bers  
in w hat continues to be a difficult m arket. O u r focus is now  on 
p repa ring  T V N Z  for the exciting future p ro ferred  by digital tech­
nology and  bu ild  on our b ran d  strengths an d  solid N ew  Z ealand  
im age," said M eo.

A  p rim ary  focus of the com pany in 1997 was the G reat N ew  
Z ealand  Television Project. T V N Z  n eed ed  to em phasise good  
N ew  Z ealand  television onscreen because N ew  Z ealand-m ade 
program s are ratings w inners for the netw ork. A ccordingly, 
T V N Z 's local con ten t p roduction  increased by  10 per cen t (from 
4,122 hours in 1996 to 4,506 hours in 1997) an d  inc luded  the 
in troduction  of b reakfast television.

T he pro jec t began  mid-1997 and  has a lready  seen the in troduc­
tion of several initiatives a im ed  at refocusing the business and  
reform ing the  com pany 's processes. It now  places significant

em phasis on key b rands - channels T V  1 
and  T V 2 - supporting  them  as separate 
b u t com plem en tary  businesses. T h e  two 
channels share resources w here app ro ­
priate - sales, m arketing, p rog ram  acqui­
sition and  com m issioning.

O ne of the strongest signals of the fact 
tha t T V N Z  had  to rise to the challenges 
of the com petitive and  changing m edia 
environm ent was the gains m ade by 
new spaper and  radio  advertising which 
saw the 1997 percen tage grow th in 
spending  on o ther advertising exceed 
tha t for television for the first time in 
m any years.

In addition  to the channel b randing  
and p roduction  activities, T V N Z 's 100 
per cent-ow ned subsid iary  Broadcast 
C om m unications Ltd also began posi­
tioning for the in troduction  of digital 
technology, com pleting a successful trial 
in 1997. It will use the frequencies previ­
ously set aside for M T V  in T V N Z 's 
licensing deal with the m usic television 
netw ork (an arrangem en t w hich ended  
on Ju n e  7, 1998 due to lacklustre view­
ing figures) for digital b roadcasting  
trials from  A ugust 1998.

Last year, T V N Z  also began  the 
process (which was com pleted  in 

Ja n u a ry  1998) of selling its p roduction  
arm  South Pacific Pictures to a New 
Z ealand-led consortium  com prising 
Force C orporation  (the Village 
R oadshow  exhibition and  distribution 
jo in t venture), local com pany 
E ndeavour P roductions L td and  the 
U.K. distribution and  production  com ­
pany  Chrysalis G roup.

T he broadcaste r reta ined  its 25 per cent 
stake in N ew  Z ealand telecom s com ­
pany C L E A R  C om m unications bu t is 
know n to be reassessing its involve­
m ent in the business w hich rests ra ther 
aw kw ardly outside its sta ted  core focus 
on television.

Karen Winton



Community broadcasting: the_____
growth paradox

A new funding model and $1.5 million infrastructure package is intended by the 
government to make community broadcasters more self-sufficient and independent but, 

writes David Barlow, it is viewed with suspicion by some who regard it as the first step
in the withdrawal of government support

s com m unity  b roadcaste rs app roach  the new  m illennium , they do 
so with feelings o f optim ism  and  apprehension . T he optim ism  
stem s from  continu ing  grow th of a sector w hich currently  
includes m ore  than  210 rad io  stations (including the 83 
B roadcasting  for R em ote A borig inal C om m unities Schem e sta­
tions), 11 television organisations and  170-plus asp iran t broadcast­
ing groups, of w hom  100 or m ore are expected  to acquire a 
licence by 2000. T he  apprehension  em anates from  the Coalition's 
com m itm en t "to develop a com prehensive longterm  com m unity 
b roadcasting  strategy".This was in te rp re ted  by  M ichael 
T hom pson , h ead  of the C om m unity  B roadcasting  A ssociation of 
A ustralia  (CBAA), as the com m encem en t of significant rationali­
sation of the com m unity  sector in his article “E xpansion of the 
sector: H ow  to p ro ceed ?” in the association’s A ugust 1997 
new sletter

A  recen t discussion paper, A New Funding Model and Future 
Strategy for the Community Broadcasting Sector, D epartm en t of 
C om m unications and  the A rts, C anberra , 1997, provides the 
open ing  salvo in an attem p t to create a m ore self-sufficient and 
in d ep en d en t com m unity  broadcasting  sector.

T his is to be  ach ieved  by in troducing  a new  funding m odel and  
encourag ing  com m unity  b roadcaste rs to m axim ise the potential 
of a  new  infrastructure package delivered  by the Coalition since 
its election. T h e  p roposed  and  now  pard y  im plem en ted  package 
involves a  g ran t of $1.5 m illion over th ree years to develop a 
C om m unity  A ccess N etw ork, C om m unity  B roadcasting D atabase 
an d  to u p g rad e  the cu rren t com m unity  broadcasting  satellite, 
C om R adS at. A lthough  un funded , there  was also a com m itm ent 
to assist com m unity  b roadcaste rs to m igrate to D igital R adio  
B roadcasting  (DRB).

Peter W esterw ay, d irec tor o f the C om m unity  B roadcasting 
Foundation  (CBF), dec la red  the C om m unity  A ccess N etw ork and 
C om m unity  B roadcasting  D atabase  projects as "the m ost signifi­
can t innovations in the history" of the sector. But although gener­
ally w elcom ed  by  m ost com m unity  broadcasters, som e detractors 
have suggested it is the first step in a governm en t agenda to 
reduce  the sector's fund ing  in the longer term . This scepticism  is 
based  on a  view  that the in frastructure package has been  
aw arded  explicidy for the p u rp o se  of encourag ing  and  enabling 
the sector to  generate  m ore  of its own incom e and  becom e finan­
cially self-reliant, thereby  p rovid ing  a  rationale for the gradual 
w ithdraw al of governm en t support.

T ogether w ith advice tha t th e  com m unity  sector should  spend the 
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infrastructure funding "appropriately, 
efficiendy and  effectively", the govern­
m en t considers this investm ent an 
opportun ity  for com m unity  broadcast­
ing to "shape its own destiny" and 
"establish a  role in the new  com m unica­
tions environm ent".

T he  C om m unity  B roadcasting D atabase 
will enab le online access to m anage­
m ent, m arketing, training, aud ience 
survey and  technical resource inform a­
tion while the C om m uin ty  Access 
N etw ork will allow com m unity  b ro ad ­
casters access to the D atabase, a multi- 
m ed ia  capacity  and  the ability to p ro­
vide com m unity  inform ation services. 
W hile the funds p rovided  are expected  
to equip all licensed com m unity  stations 
w ith the hardw are and  software to 
enable In ternet access, this is not 
expected  to ex tend  to aspirant g roups 
or the B R A CS stations, a situation that 
caused som e disquiet at the 1997 
CB A A  annual conference.

W hile the N etw ork and  D atabase are 
seen by the governm en t as a  m eans of 
enabling  com m unity  b roadcasters to 
"do the ir core business better", the 
p redom inan t expectation  is tha t the 
sector will use the new  infrastructure to 
expand  its a rea of operations and  
develop m utually  beneficial cooperative 
ventures in o rder to generate  additional 
revenue. To assist with this process, 
com m unity  broadcasters are encour­
aged to consider and  pu t into operation  
concepts such as a "value chain", "link­
ages" and  "leverage". Links with indus­
try  g roups are considered  a  m eans of 
value-adding as well as providing scope 
for leveraging additional resources from  
governm ents and  the private sector, the 
intention  being  th a t these new  ventures 
will p rovide com m unity  broadcasting  

... continued next page
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w ith a "longterm  sustainable 
future".

A lthough  protocols are yet to be 
decided , the D atabase is expected  
to b e  a valuab le and  versatile 
acquisition. In  add ition  to its 
ability to generate  a range of 
inform ation for b roadcaste rs and  
g overnm en t policy m akers, it is 
envisaged as a significant m anage­
m en t an d  m arketing  tool and  has 
b een  hailed  by  the D ep a rtm en t of 
C om m unications and  the A rts as 
a potentia l "launching pad  for the 
m arketing  of com m unity  b ro ad ­
casting".

Together with advice that 
the community sector 
should spend the infra­
structure funding "appro­
priately, efficiently and 
effectively", the 
government considers 
this investment an 
opportunity for 
community broadcasting 
to "shape its own 
destiny" and "establish a 
role in the new communi­
cations environment"

Such a  facility will be w elcom ed 
by those in g o vernm en t and  the 
sector w ho believe tha t m ore 
accurate  and  verifiable d a ta  will 
help  increase sponsorship  op p o r­
tunities. But o thers will see it as a 
catalyst for an  even g rea te r com ­
m ercialisation of the com m unity  
b roadcasting  sector.

Likely to be m ore  controversial 
are plans regard ing  the future role 
of an  u p g rad e d  C om R adS at. T h e  
governm en t seem s to view  the 
satellite as a m eans of rationalis­
ing the grow ing n u m b er of aspi­
ran t b roadcasting  groups, suggest­
ing tha t w here possible such 
g roups shou ld  m erge or act as 
consortia  and  use a m ore sophisti­
ca ted  "'seam less' p ro g ram  service" 
as a substitute and  supp lem en t to

local program m ing . T he  C B A A  
has also p roposed  a new  role for 
the satellite, suggesting 
C om R adS at be used as a  w ay of 
reserving spectrum  space for a 
com m unity  broadcasting  licensee 
in areas w here a local g roup  is 
expected  to m aterialise b u t is yet 
to em erge.

By m eans of a tem porary  licence 
allocated to  local governm ent, a 
com m unity  broadcasting  service 
w ould be  p rovided  by 
C om R adSat. O nce the local 
station becom es fully operative, 
the satellite service w ould revert 
from  "program  supplier" to "pro­
g ram  augm enter". T h e  encourage­
m en t for aspiring broadcasters to 
form  consortia is also om inous 
given the governm ent's concerns 
ab o u t the size of the sector and 
tha t the in troduction  of DRB 
requires a consortia of stations to 
share transm ission infrastructure.

It could be construed  as an irony 
tha t the sam e governm en t facilitat­
ing the sector's grow th is also 
seeking to ultim ately m ake it self 
-sufficient. It was, however, a 
Coalition governm ent- inspired 
am endm en t to the Broadcasting 
Services A ct 1992 tha t in troduced  
a T em pora ry  C om m unity  
B roadcasting L icence. This has 
sim plified and  qu ickened  the 
process faced by aspirant g roups 
in getting "to air" and  eased the 
logjam  created  by the lack of such 
a provision in the original Act. As 
the A ustralian B roadcasting 
A uthority  p lann ing  process 
reaches its conclusion, m ore per­
m anen t com m unity  broadcasting  
licences are also being  issued. But 
in recognising tha t the com m unity  
sector could  alm ost doub le  in 
size, the governm en t has indi­
cated  tha t it canno t m aintain  
average per station support.

N either does governm en t con ­
sider the cu rren t funding m odel 
adequately  flexible to  su ppo rt the 
technological and  service changes 
being  expected  of the sector. 
R a th e r than  continue the cu rren t 
practice of tagging the m ajority  of

funding to  the p rin t handicapped , 
ethnic an d  A borig inal sub-sectors, 
distributing the balance am ong 
the rem aining generic stations, the 
suggestion is for "safety net" fund­
ing for the th ree designated  
groupings w ith the rem ainder to 
be m ade available for special 
projects, innovations and  "start-up 
funding" for new  stations. W hile 
there will be som e su p p o rt for this 
initiative, the C B A A  has deem ed  
it a controversial p roposal, even 
though it acknow ledges th a t cur­
ren t funding a rran g em en ts  have 
long been  a centre of tension.

Irrespective of the final funding  
form ula, the g o v ern m en t is only 
likely to continue fu n d in g  the 
sector's basic req u irem en ts , leav­
ing individual stations a n d  the 
sector as a w hole to ge ne rate 
w hatever additional blinding is 
required. This, in a c lim a te  w here 
com m unity  b roadcaste  rs face:

rising costs as g o v e rn m e n t utilities 
such as the N ational T ran sm issio n  
A uthority  becom e p riv ratiised and  
users are requ ired  to p;ay com ­
m ercial rates;

m ore com petition for sjpo'nsors as 
the nu m b er of co m m e rc ia l b ro ad ­
casting and  narrowcastiingt services 
rise; and

g reater rivalry at the co m m u n ity  
level for the fu n d ra is in g  dlollar.

W ith the sector keen to> m ig ra te  to 
DRB and  the D igital Riadiio 
A dvisory C om m ittee e s tim a tin g  
each operator's new  h a rd w a re  
transm ission costs at am yw/here 
betw een $50,000 to $15(0,000, 
funding pressures are lilkelly to be 
accentuated . Both the g(ow ernm ent 
and the C B A A  recognisse tha t 
these developm ents hav/e tthe 
potential to fragm ent a (coim m u­
nity broadcasting  sector allready 
contem plating an uncerttaiin  
future.

David Barlow Is a PhD studdenit in the 
Department of Media StudMesi, Faculty 
of Humanities at La Trobe LUnllversIty In 
Melbourne



The telecoms regulators, one year on
What happened to the key regulatory telecommunications bodies in the aftermath 

of the 1997 Telecommunications Act, asks Alasdair Grant, manager, Regulatory,
at AAPT

NI  l a m e  changing, reg im e sw apping, self-rule and  the prevention of 
anti-competitive behaviour. T he  1997 regu latory  environm ent 
em phasised self-regulation and  com m ercially  negotiated  outcom es 
in w hich  the key regu la to ry  bodies to em erge after Ju ly  1, 1997, 
were the A C C C  (A ustralian C om petition  and  C onsum er 
Com m ission), the A C A  (Australian C om m unications A uthority) 
and  A C IF  (the A ustralian  C om m unications Industry  Forum ).

A C C C

T he p rim ary  functions of the A C C C  in the new  regulatory  envi­
ro n m en t are to  adm in ister the access regim e set out in P art X IC  of 
the Trade Practices Act an d  to  p reven t anti-com petitive conduc t in 
accordance w ith  P art XIB.

U n d er the access regim e, the A C C C  m ay "declare" that a provider 
of a specified service tha t is an essential inpu t to a w holesale or 
retail ca rriage  service and  is u n d er bottleneck control m ust supply 
the service to  any carriage service provider on dem and. T he 
access regime? is a co rnerstone of the new  environm ent because 
u n d er  m ark e t conditions of open  com petition and  legislative condi­
tions o f restr ic ted  pow ers and  im m unities to install infrastructure, it 
is the only m  eans by  w hich effective, sustainable com petition can 
develop  in te lecom m un ications services.

Late last year, the A C C C  declined to declare "intercarrier roam ­
ing" w hich W'ould have enab led  new  entrants in m obile services to 
offer u b iq u ito u s  geograph ic  coverage by  arrang ing  for their cus­
tom ers to  access  com petitors ' m obile netw orks in areas w here the 
new  en tran ts d id  no t have a network.

M ore recen tly , th e  A C C C  has issued draft declarations of ISD N , 
D D A S (d ig ita l d a ta  access service) and  intercapital transm ission for 
public com m ient. A  final decision is expected  soon. D eclaration  of 
the fo rm er se rv ices  will p rom o te  com petition in m arkets for data  
services, c o rp o ra te  m arkets for fram e relay/A TM  services as well as 
in residen tia l m arkets for s tandard  (or "basic rate") 64 kbps ISD N  
services.

T h e  A C C C 's , cu rren t inqu iry  in to  the declaration  of local calls and 
local in terco rnnection  is the m ost im portan t yet, no t only in term s 
of m arke t siz<e an d  profitability b u t also in term s of the range of 
end-users w h io  will benefit from  com petition in local calls. T he  
local services? inquiry  is exam ining the issue of access to Telstra's 
custom er acc:ess netw ork (or "local loop"), i.e. the netw ork of som e 
9.5 m illion lim es connecting  each custom er to Telstra's nearest local 
switch o r e x c h a n g e . M any access seekers, including A A PT, con­
sider th a t acccess to this p a r t of Telstra's netw ork (or "local loop 
unbund ling")) is essential to the prom otion  and  developm ent of 
effective co rm petition  in te lecom m unications services.

In the U.S ., tth e  U.K. an d  o ther jurisdictions, the success of the 
prevailing  re g u la to ry  regim e has been  m easured  by the ex ten t to 
w hich com peetito rs have been  able to ob ta in  access to the local

loops of incum ben t fo rm er m onopolists. 
This will be the case in A ustralia. T he 
A C C C  intends to issue its d raft findings 
in July.

But the declaration  of a service does no 
m ore than  b ring  the supply of the rele­
van t service w ithin the regula tory  fram e­
w ork. G enerally, this m eans tha t any 
service p rov ider th a t supplies the 
declared  service to itself or ano ther ser­
vice p rovider (an "access provider") m ust 
en ter into com m ercial negotiations to 
supply the service to any o ther service 
provider (or "access seeker") on request. 
If com m ercial negotiations fail, then  the 
A C C C  m ay be requ ired  to act as arbiter.

Since the regula tory  fram ew ork em pha­
sises the prim acy  of com m ercial negotia­
tions in the resolution of access issues, 
the declaration  of a service does not, in 
itself, indicate tha t the access regim e is 
w orking effectively. T he ability of an 
access seeker to negotiate fair term s and  
conditions o f supply  of a declared  service 
(including the price) is largely d ep en d en t 
on the inform ation the access seeker has 
to scrutinise any offers m ade by the 
access provider.

T his is one of the reasons w hy A A PT  
and  o ther service providers have advo­
cated  legislative change to the Trade 
Practices Act in o rd er to require Telstra, 
as a  vertically in teg rated  and  dom inant 
carrier, to disclose inform ation relating to 
its costs of prov id ing  declared  services, 
and  to m ake m ore  transparen t the trans­
fer of costs betw een  the various business 
divisions of its operations (especially 
betw een w holesale and  retail). T hese 
am endm ents, if accep ted  by  parliam ent, 
w ould fo rm  p a rt of the T elstra Bill. A t 
the tim e of writing, neither the fate of the 
p roposed  am endm ents n o r of the Telstra 
Bill was know n.

A nti-com petitive  conduct
T he C om petition  N otice regim e set out 
in P art XIB was w idely procla im ed  as a 

... continued next page
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m eans by w hich the A C C C  could 
m ove quickly to -prevent anti-com ­
petitive conduct. B ut this rhetoric  
disguised the fact tha t before issuing 
a C om petition  N otice the A C C C  
m ust satisfy nearly  all elem ents of 
anti-com petitive conduc t u n d er  P art 
IV  of the Trade Practices Act; except­
ing the n eed  to p rov ide anti-com pet- 
itive "purpose", w hich is largely 
in ferred  from  a party 's conduct.

T his requ irem en t reflects the fact 
th a t com petition  in te lecom m unica­
tions is now  regu la ted  u n d e r  the 
Trade Practices Act ra th e r than  the 
Telecommunications Act. T his is fun­
dam en ta lly  different to A U STEL's 
m ore  interventionist pow ers u n d er 
the  Telecommunications Act 1991 and  
possibly no t as expeditious as the 
legislature an tic ipated  or the indus­
try  m ay wish.

A t press tim e, the A C C C  had  issued 
one C om petition  N otice u n d er P art 
XIB of the Trade Practices Act. It was 
issued to Telstra in M ay in relation 
to the exchange of In te rn e t da ta  b u t 
was revoked a m o n th  later after 
Telstra an n o u n ced  agreem ents for 
reciprocal in terconnection  of 
In te rn e t b ackbone netw orks w ith 
O ptus.

Som e industry  m em bers had  
expected  the A C C C  to have been  
m ore active. But it is also incum ben t 
on  the industry  to fram e any P art 
XIB com plaints effectively. A  P art 
XIB com plain t shou ld  have the 
character of a  legal p lead ing  w hich 
addresses all elem ents the A C C C  is 
obliged to satisfy in finding a b reach  
of the C om petition  R ule. T he 
A C C C  can only instigate an investi­
gation  if it has a  "reason to suspect" 
th a t the C om petition  R ule has been  
b reached , and  a well d rafted  sub­
m ission is im p o rtan t in enabling  this 
th resho ld  to be  m et. O nce  an inves­
tigation begins, ongoing  inform ation 
will be essential n o t only to assist 
the A C C C  in develop ing  a substan ­
tive case b u t also in counterac ting  
any con trad ic to ry  inform ation p ro ­
v ided  by the sub ject o f the investiga­
tion.

Te lstra 's  U nde rtak in g
T h e A C C C  has also b een  conduct­
ing several projects assessing

Telstra's U ndertak ing  for PSTN , 
G SM  and  A M PS O riginating  and 
T erm inating  A ccess services. These 
w ere all "deem ed" to be declared  
services at the com m encem ent of 
the new  regula tory  environm ent. 
U nder the access regim e, an  access 
p rov ider m ay subm it to the A C C C  
a pro forma ag reem en t for the supply 
of a declared  service which, if 
ju d g ed  reasonable  by the A C C C , it 
m ay offer to any access seeker on a 
"take it or leave it" basis.

Telstra's U ndertak ing  was lodged in 
N ovem ber 1997. T h e  A C C C  has 
since conducted  several projects 
assessing all aspects of the 
U ndertaking, including the price at 
w hich Telstra wishes to supply these 
services. T h e  projects include inter­
national com parisons of prices for 
sim ilar access services, "bottom -up" 
cost m odelling  and  com parison of 
Telstra's access charges w ith its 
w holesale and  retail prices. All these 
projects are nearing  fruition. T he 
results will provide the A C C C  with 
crucial know ledge abou t the costs 
associated w ith Telstra's fixed and 
m obile networks, the netw ork itself 
and  how  Telstra's business, and the 
te lecom m unications business gener­
ally, operate.

A C A
T h e A C A  is the general industry  
regulator, being  largely responsible 
for the adm inistra tion  of the 
Telecommunications Act 1997 (Act) 
and  relevant provisions of the 
Radiocommunications Act 1992. 
T hough  it is often described  as the 
regulator of consum er and  technical 
issues, its responsibility  is m uch  
broader. Its functions include:

• adm inistration of the U SO  
schem e;

• m onitoring  the perfo rm ance of 
carriers and  CSPs, including com pli­
ance with the C ustom er Service 
G uaran tee schem e;

• developm ent and  adm inistration of 
the N um bering  Plan;

• adm inistration  of pro-com petition 
issues such as local n u m b er portab il­
ity (LNP) an d  preselection;

• adm inistra tion  of rad iocom m unica­
tions licensing, including the spec­

trum  auctions;

• registration of industry  codes 
developed  by ACIF;

• general in te rp re ta tion  of the Act.

O ver the past year, the A C A  has 
issued a  N u m bering  Plan, declared  
im plem enta tion  dates for LNP, and 
conducted  spectrum  auctions in the 
800 M H z an d  1.8 G H z bands 
(which will p ro b ab ly  be used for 
wireless local loop technologies). It 
is now  considering  w hether to 
declare th a t calls m ade from  fixed 
networks to  m obile networks are 
preselectable, i.e. a custom er can 
use a particu lar ca rrie r w ithout 
having to dial an override code first.

M any of the m atters adm inistered  
by the A C A  require industry  coop­
eration for their developm ent and 
im plem entation . It is therefore vital 
that the b o d y  m aintains active pres­
ence in A C IF in o rd er to assist these 
processes and  m onitor the ir effec­
tiveness.

A C IF
T he self-regulatory industry  forum  
A C IF has been  responsible for the 
developm ent of industry  codes of 
practice relating to consum er issues, 
network, opera tional and  technical 
issues.

To date, m ore than  40 codes have 
been  or are in the process of being 
developed by all sections of the 
industry  from  service and  equip­
m en t providers to consum er and 
o ther public interest groups, the 
T IO , A C C C  and  the A CA .

A C IF was established to deal with 
issues w hich are generally  in the 
industry 's com m on in terest to 
resolve. Its processes are therefore 
based  on consensus ra th e r than 
com pulsion. Because of this, they 
are liable to falter w here the out­
com e of the issue being  considered  
is no t m utually  beneficial to all 
participants. H ence codes associated 
with such issues have developed  
m uch  m ore slowly than  m any  m ay 
have wished.

Alasdalr Grant, manager, Regulatory, 
AAPT



T e ls tra  m o ve s  to _____
p le a se  th e  c o u n t ry

In  advance of the Ju ly  31 dead line 
set for the A ustralian  C o m m u n ­
ications A u thority  re p o rt into the 
analogue A M PS service, T elstra 
has ag reed  to u p g rad e  its ana­
logue A M PS m obile netw ork  to  a 
new  generation  m obile  technology  
know n as C D M A  (C ode D ivision 
M ultiple Access).

A ccord ing  to T elstra, the decision 
m eans tha t areas of A ustralia  
w hich cu rrendy  receive m obile 
p hone  coverage from  the T elstra 
analogue A M PS netw ork  will 
continue to receive the sam e 
coverage w hen the netw ork  is 
up g rad ed , and  follows the govern ­
m ent's allocation of add itional 
spectrum  earlier this year. It also 
m eans tha t after 2000 w hen  the 
AM PS system  will be ph ased  out, 
m obile phone users in ru ra l areas 
will no longer have to choose

betw een having an A M PS m obile 
phone tha t gives coverage in the 
country, or a G SM  m obile phone 
tha t gives coverage in u rban  areas.

A reas of regional A ustralia which 
now  get AM PS coverage will be 
u p g rad ed  to receive C D M A  cov­
erage. Ultimately, the service is 
in ten d ed  to also cover u rban  areas 
and  all o ther areas w hich currendy 
use the A M PS network. It is antici­
p ated  tha t th ird  party  resellers will 
get w holesale access to the new  
network.

M ore than  $400 m illion will be 
invested in C D M A  w hich will use 
the 800 M hz spectrum  recendy 
acquired  by Telstra in the mass 
spectrum  sell-off by the govern­
m ent.

C D M A  is a digital technology like 
the G SM  system  already  in opera­
tion in A ustralia bu t it has a simi­
lar range to the A M PS system, its 
coverage from  each base station 
being  roughly equivalent to tha t of

A M PS. A ccord ing  to Telstra, 
C D M A  allows m ultiple phone 
calls to be carried  on a single 
frequency by "encrypting" each 
conversation. T h e  signal drops ou t 
at the end  of its range. Like GSM , 
C D M A  provides high security  and  
can carry  large quantities of d a ta  
w hich allow users to access the 
In ternet, da ta  transfer, voicem ail 
and  o ther m essaging system s and  
services.

A M PS users will need  to buy  a 
new  "dual m ode" h a n d s e t , allow­
ing users with a C D M A  handset 
to access the old A M PS netw ork 
for as long as it rem ains opera­
tional. T h e  handset is expected  to 
cost roughly  the sam e as existing 
G SM  handsets once the technol­
ogy is in place.

T he C D M A  netw ork should  be in 
place in those areas w here the 
AM PS netw ork is schedu led  to 
close at m idnigh t on D ecem ber 
31, 1999.

A rts  transfer to  D oC A

The Communications and the 
Arts branch of the former 
Bureau of Transport and 
Communications Economics 
(BTCE) will transfer to the 
Department of 
Communications and the 
Arts (DoCA) this month.

T he b ranch  had  rem a ined  in the 
B T C E  as p art o f the then  
D ep artm en t of T ra n sp o rt w hen  
the D ep artm en t of T ra n sp o rt an d  
C om m unications was split in late 
1993. It con tinued  research  on  a 
range of com m unications issues 
w orking closely w ith D o C A  b u t 
the recen t m ove by the d e p a r t­
m en t from  Civic to Forrest in 
C an b erra  has m ade close con tac t 
betw een the two agencies m ore  
difficult.

A ll positions in the form er BTC E 
b ran ch  will transfer to D oC A . T he 
b ranch  will be renam ed  the 
C om m unications R esearch Unit 
(CRU) and  will reside in the 
T elecom m unications Industry  
D ivision. T he  un it will continue to 
b e  led by D avid L uck w ho will 
rep o rt to Fay H olthuyzen.

S ecretary  of the departm ent, M r 
Stevens, has ind icated  tha t the unit 
will continue to undertake  inde­
p en d e n t research  and  retain its 
cu rren t level of budget funding. Its 
research  will cover a w ide range of 
com m unications issues of interest 
to  all areas of the portfolio. O ne 
o f the benefits of co-location will 
b e  the additional opportunities 
available to em ploy the recognised 
research  skills of the unit on cur­
ren t policy issues.

T h e  C R U  will also be able to bid 
for som e fee-for-service consul­
tancy  w ork such as tha t recently

u ndertaken  for the W orking 
G roup  on Putting Cables 
U nderg round .

T he unit will be  encouraged  to 
continue publishing the results of 
its m ajor research  projects and will 
rem ain  a focus for the com m unica­
tions research  com m unity. A n 
im portan t task will be to continue 
to organise the annual 
C om m unications R esearch  Forum  
w hich will again be  held  in 
C anberra , from  S ep tem ber 24-25, 
1998 at O ld  Parliam ent H ouse.

For the latest inform ation and  
details on how  to register for the 
forum , visit the  C R F website at 
w w w .dca.gov.au/crf or contact 
A drian  W alker at the B TC E on 
ph: 02 6274 7242, fax: 02 6274 
6816, o r em ail 
Bsem inar@ em ail.dot.gov.au

David Luck, research manager, 
Communications Research Unit
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confidential com m unication  
m ade to a person  acting in a 
professional capacity. T he  
cou rt is requ ired  to take into 
accoun t issues such as the 
probative value an d  im por­
tance of the evidence, the 
availability of o ther evidence 
and  the likely effect of the 
giving of such evidence.

T h e  N SW  legislation provides 
a  m odel for reform . T h e  
V ictorian  Scrutiny of Acts and 
R egulations C om m ittee  
review ed the Evidence Act and 
though t so too. It endo rsed  the

N SW  app roach  (as outlined in 
a 1996 discussion p ap e r by  the 
N SW  A ttorney-G eneral's 
departm ent) as a "w orkable 
and  conceptually  sound  
m ethod" and  reco m m en d ed  
adopting  sim ilar legislation. 
U nfortunately, the V ictorian 
governm ent, w ithout exp lana­
tion, has p ro d u ced  narrow er 
legislation. It has failed to 
grasp  an opportun ity  to resolve 
the unsatisfactory clash of 
justice and  free speech and  
should reconsider the bill in 
the light of this and  o ther 
criticisms. ^

Vic Maries

it de liver the  goods?

O n  A pril 27, 1998 the C entre 
for M ed ia C om m unications 
and  Inform ation  T echnology 
Law held  a conference entided 
"Self-regulation: does it deliver 
the goods?" T his conference 
con tinued  the dialogue begun  
in S ep tem ber 1997 betw een 
industry, regulators and  acade­
mics w hen the C en tre  held  a 
conference called  "D ispute 
resolution in a deregu lated  
te lecom m unications environ­
m ent".

A  range of perspectives was 
rep resen ted  b o th  by  those 
attend ing  and  by  the speakers. 
R egulators, te lecom m unica­
tions carriage service 
providers, consum ers and  
academ ics spoke. T h e  event 
was satisfying in tha t there  was 
m uch  constructive discussion 
betw een the speakers and  the 
aud ience th ro u g h o u t the day.

A  key them e to em erge was 
tha t of access to the infrastruc­
ture by providers o ther than  
Telstra. T h e  question  was 
raised  as to w hether self-regula­
tion was up  to the  task of

dealing with the m arket pow er 
w hich T elstra has, and  of 
m aking the idea  of com petition  
m eaningful. A nd  are the regu­
lators' sanctions big enough?

F urther to the them e of access, 
there was discussion abou t 
w hether the self-regulatory 
process could  be used by 
vested interests to stymie 
change. It was suggested tha t 
this could occur by  m atters 
being  dealt w ith sequentially 
and  in consultative forum s 
w here the interests of the 
participants are divergent.

It was suggested tha t self­
regulation m ay be m ore p ro b ­
lem atic in the area  of access 
than  in the a rea  of consum er 
codes.

A no ther clear them e of the 
day was the level of resources 
required  to service the self- 
regulatory  process.

T h e  C entre in tends to con­
tinue the process of dialogue 
abo u t and  appraisal of self­
regulation by  ho ld ing  ano ther 
conference on the topic next 
year.

Vic Maries
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o b ta ined  u n d er F O I legislation helped 
a plaintiff identify the person  w ho 
leaked the d ocum en t : in G ibson's 
view, it m ay no t be covered which 
m eans tha t the source could be identi­
fied an d  sued for defam ation.

Fairfax lawyer M ark Polden took the 
g roup  th rough  som e fascinating (and 
cautionary) defam ation case studies 
show ing w here m ed ia  stories go awry. 
K evin A ndronos of G ilbert & T obin  
traced  ou t the elem ents of contem pt, 
exam ining the difficult issues for the 
m ed ia  in decid ing w hether or no t to 
publish. R ichard  Potter of Phillips Fox 
review ed the Lange v ABC  defence and 

J o h n  C orker of the A ustralian 
Broadcasting A uthority  review ed in 
detail the ins and  outs of soaps, sex, 
sport, advertising and  o ther content 
regulation.

Julie Elsenberg

Com m ent___________

... continued from page 3

being  controlled by upstand ing  new spa­
per owners. In  the con tex t of a sensitive 
Parliam entary  debate  ab o u t w hether 
com m ercial television stations or o ther 
m ed ia  players should get new  spectrum  
for digital transm ission, 10 capitulated 
and  canned  the program .

T he speed  and  strength of the govern­
m ent's sam e-day response to the 
Australian story m ight have surprised  
those w ho 'd  been  arguing the flimsiness 
of the custom er service guaran tee since 
the idea was first drafted  into legislation, 
or w aiting since 1996 for the T V  indus­
try's code of practice to be  review ed, or 
w ho 'd  passed a  new sstand, or a beach, 
or listened to A ustralians talking to each 
o ther lately.

C om m ercial m ed ia  m arkets p roduce  a 
w ide range of outputs. Som e of them  
m atter a lot; som e of th em  don't. 
G overnm ents need  to be able to tell the 
difference. Hopefully, year two of com ­
m unications deregulation  m ight see a 
m ore sophisticated, m ature  and realistic 
set o f priorities abou t w hat's im portan t 
in A ustralian com m unications.

Jock Given



A report 
card from the disability sector
Wins for consumers with disability under the 1997 Telecommunications Act have been 

overshadowed by the industry's failure to take further steps toward equitable
participation, reports Christopher Newell

te lecom m unications industry  is churn ing  out rep o rt cards. 
M in ister for C om m unications, Senator A lston, published his 
"R epo rt C ard  on the N ew  T elecom m unications Regim e", and  was 
follow ed by A T U G 's (A ustralian T elecom m unications Users 
G roup) ra th e r d isparag ing  rep o rt card  w hich gave the telecom s 
industry  12 ticks ou t of a possible 22. T h e  them e was even taken 
up  by  the ch a irm an  of the A ustralian C om m unications Industry  
F orum  (ACIF) in the latest issue of its newsletter.

But w hat do rep o rt cards have to do  w ith the A ustralian te lecom ­
m unications industry 's w ork regard ing  people with disability? 
W ell, one year dow n the track from  re-regulation and  despite 
m uch  prom ise, the industry  scores only a  "D" on its rep o rt card 
for its w ork regard ing  peop le  w ith disability, i.e. it needs to work 
h a rd e r  at und erstan d in g  the issues and  ensuring equitable partici­
pation.

T h e  Telecommunications Act 1997 saw big wins for consum ers with 
disability. In particular, the 800 pages of legislation inc luded  a 
s tan d ard  te lephone service w hich m oved  beyond  a voice te le­
ph o n y  carriage service to the requ irem en t for an equivalent car­
riage service tha t w ould com ply with the D isability 
D iscrim ination  A ct 1992 (DDA). T his followed lobbying by the 
disability sector, and  the  ou tcom e of the  landm ark  H um an  Rights 
and  E qual O p p o rtu n ity  C om m ission case Scott & D PI v T elecom  
(now Telstra). T hese  developm ents sit alongside the N ational 
R elay  Service for peop le  w ho are dea f and  those w ith hearing  or 
speech  im pairm ents, a  service achieved by years of pushing the 
issues.

T h e  prom ises of the new  regulatory  regim e suggest rich potential 
for a  high scoring rep o rt card  by the te lecom m unications indus­
try. So w hy does it get such a poo r m ark? A nd  w hy are 
consum ers w ith disability dissatisfied?

Perhaps the biggest reason  for dissatisfaction is to be found in the 
difficulties of new  structures and  players becom ing  acquain ted  
with the b ro ad e r  requ irem ents of re-regulation, let alone disability 
needs and  obligations. It w ould also appear tha t in an  environ­
m en t w here industry  players are responsible for the ir own behav­
iour disability needs are still seen by m any as an expensive dis­
traction  ra th e r than  an in tegral p art of telecom m unications 
provision. T his is slowly changing.

A  significant issue for consum ers in general has been  the com ­
plexity  of the changing te lecom m unications environm ent and  the 
difficulties of netw orking. T he  role of the C onsum ers' 
T elecom m unications N etw ork (CTN) has been  crucial in seeking

to suppo rt consum ers' representation. 
This under-funded  consum er organi­
sation also seem s to have done a lot 
with a little, especially in seeking to 
auspice consum er represen tation  on 
the grow ing n u m b er of A C IF w ork­
ing com m ittees.

A nd  yet, a  constan t com plain t of 
consum ers with disability in dealing 
with A C IF an d  o ther industry  players 
is tha t non-disabled norm s and  w orld 
views are used  ra the r than  starting 
consultation from  the perspective of 
representatives with disability. A fter 
all, one of the m ajor p roblem s in 
telecom m unications has been  tha t the 
narrow  norm s used  have resulted in a 
requirem ent for expensive add-ons for 
m inorities such as people  w ith disabil­
ity, ra ther than  design w hich incorpo­
rates such realities from  the R&D 
stage onw ards.

Certainly, w hen A C IF  held  a 
"Disability Forum " regard ing  its w ork 
early this year it s ta rted  with non­
disabled perspectives instead of host­
ing a day w here disability represen ta­
tives p resen ted  the ir needs and 
aspirations to  the industry.

Such a situation is in m arked  contrast 
to the N ational R elay  Service w hich 
provides te lecom m unications access 
for deaf peop le  and  those w ho have 
hearing or speech im pairm ents 
(included in the sta tu tory  universal 
service obligations from  Ju ly  1, 1998). 
T he contract for the N RS was 
recently renew ed with the A ustralian 
C om m unication  Exchange (ACE), a 
consum er controlled, com m unity  
based, non-profit com pany with a 
board  com prised  largely of 
A ustralians w ho are dea f or have 
hearing or speech disability. This

... continued next page v
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service has b een  highly effective 
w ith the deaf popu la tion  in 
A ustralia. T h e  A C E  is cu rrendy  
seeking to address the un d er­
utilisation of its service by speech 
im paired  people , for w hom  
te lecom m unications access is a 
continuing issue.

To the ir credit, co rporations such 
as T elstra an d  O p tus have 
broad ly-based  consultative 
processes w hich incorpora te  dis­
ability perspectives. But m any 
industry  players seem  to have 
failed to un d ertak e  a p ro p er 
review  of w hat has a lready been  
d one in A ustralian  te lecom m uni­
cations w ith regard  to people with 
disability. T his includes a tho r­
ough know ledge of consum er 
netw orks and  a tho rough  review  
of the literature an d  research  on 
te lecom m unications and  disability, 
and  disability anti-discrim ination 
regim es.

C onsum er representatives on 
A C IF s D isability S tandards 
W orking Party  also talk ab o u t the 
w ay in w hich the  business of A CIF 
has no t b een  particularly  con­
sum er friendly. O n e  consum er 
represen tative spoke recendy 
ab o u t an initial expectation  tha t all 
business will be d one via em ail - 
b u t tha t p erson  d oesn 't have 
email! T h e  alternative is the faxing 
of docum ents b u t this is no t satis­
factory  for som eone w ith a physi­
cal disability w ho finds slippery 
fax sheets difficult to hand le  and  is 
on such a low  incom e tha t the cost 
of ream s of fax p ap e r  is p roh ib i­
tive.

C onsum er represen tatives also tell 
of papers o b ta in ed  at the last 
m inute, the dom ina tion  of disabil­
ity com m ittees by  non-disabled  
industry  interests, an d  the lack of 
resourcing o f consum ers effec­
tively to partic ipa te  in such activi­
ties. A s one consum er rep resen ta­
tive pu t it recendy: "The industry  
players are pa id  big dollars to 
participate on  these com m ittees 
b u t I can 't even get sitting fees and

it costs m e m oney  to participate - 
m oney  I d o n 't have".

Perhaps the biggest issue tha t the 
te lecom m unications sector has to 
address is ensuring equitable, 
efficient, coord ina ted  and 
resourced  participation  in its activi­
ties. T h e  industry  has to face up  to 
the issues associated w ith the 
inheren t pow er im balance 
betw een  consum ers and  providers 
in its forum s. It also needs to 
address issues to do with support­
ing consum ers with disabilities and 
the ir involvem ent across the indus­
try. O f course, this transcends 
disability represen tation  to the 
w hole of consum er participation  in 
the re-regulated te lecom m unica­
tions industry.

As p a rt of such a coord inated  
approach , the industry  urgendy 
needs to consider a coord inated  
and  forw ard looking approach  to 
the supply of equ ipm en t to m eet 
the needs of people with disability 
across the te lecom m unications 
industry. W hile T elstra has cer­
tainly been  review ing its provision 
in light of its regulatory  responsi­
bility, the industry  in general 
needs a coord ina ted  approach  
w hich has peop le  w ith disability, 
the ir needs and  aspirations as the 
focus. T h e  cu rren t focus by som e 
influential players on  legal mini- 
m um s as opposed  to m oral maxi- 
m um s needs to be addressed , 
w hile also providing for a  coord i­
nated  schem e w hich acknow ledges 
and  m eets the needs of the diverse 
industry, and  consum ers with all 
sorts of disability.

So, the te lecom m unications indus­
try  has a "D" on its rep o rt card  
and  needs to  aim  for an  "A: 
In ternational Best P ractice in 
respectful an d  resourced  consum er 
consultation". This is no t im possi­
ble b u t in o rd er to achieve it, the 
A ustralian  te lecom m unications 
industry  needs urgently  to address 
issues of resourcing people  w ith 
disabilities to  participate in articu­
lating needs and  aspirations across

the industry. This will entail the 
industry  com ing toge ther with 
consum ers to address com m on 
issues from  different perspectives, 
w ith the im m ediate p rio rity  being 
a  coord ina ted  app roach  to equ ip­
m en t and  service provision, w hich 
has consum er represen tation  at the 
highest levels of governance. It 
rem ains to be seen w hether fund­
ing allocated  by  the M inister for 
consum ers will be used  in this way

It seem s likely that the T IO  m odel 
of seeking to ensure the participa­
tion of stakeholders, including 
consum ers, in setting policy via a 
council w hich is distinct from  a 
business o rien ted  b o a rd  is a useful 
m odel to explore. Further, the 
m ulti-billion dollar te lecom m unica­
tions industry  will ultim ately have 
to explore the provision of sitting 
fees and  adequate  re im bursem en t 
of the expenses of consum ers if it 
is to have high quality and equi­
tab le consum er participation.

T h e  recen t an nouncem en t of 
disability standards regulations 
u n d er  the Telecommunications Act 
1997 was a w elcom e initiative, for 
exam ple, b u t still raises the im por­
tance of consum er participation  in 
o rd er to ensure tha t the regula­
tions m eet consum er needs and  
aspirations for access today  and  
tom orrow .

O f course, all this is abou t differ­
en t perceptions of quality and 
rights. In  the  end, the instigation 
of quality an d  perfo rm ance ind ica­
tors w hich are inform ed by the 
perspective of people with disabil­
ity will be vital to ensuring tha t 
quality of service is a lived reality 
for all consum ers in Australia, 
w ith or w ithout disability.

Christopher Newell, PhD, Is senior 
lecturer In the School of Health 
Science at the University of Tasmania, 
and a private consultant In Human 
Services and Ethics. He has a research 
Interest In telecommunications policy 
and residential consumers, and repre­
sents people with disability on various 
telecommunications and other commit­
tees. He Is also consumer co-chalr of 
the Telstra Consumer Consultative 
Council



Australia and the UK: following 
and leading
Australia's experience is becoming a benchmark overseas for telecommunications liberalisation

A
i^ ^ m u stra lia  drew  extensively on the experience of te lecom m unica­

tions liberalisation in o ther countries w hen  it began  the process of 
liberalisation in 1991. It sought to avoid the p rob lem s caused in 
N ew  Z ealand  by  the absence of any sector-specific regulation, and  
those en co u n te red  in the U.S. by the institutionalisation and  
en trenchm ent of regulation. T he  m iddle  path  ad o p ted  in the 
U.K., of transitional sector-specific regulation was used as the 
m odel for A ustralian  regulation, and  regu la tory  developm ents in 
A ustralia from  1991 to 1996 largely m irro red  the b ro ad  pattern  of 
developm ent in the U.K. from  1984 to 1996.

This all changed  with the enactm en t of the new  regula tory  regim e 
in A ustralia in 1997 w hereby  the process of deregulation  has been  
taken to its logical conclusion by dism antling industry-specific 
regulation and  devolving econom ic regu latory  functions in 
te lecom m unications to the national com petition  regulator. T he 
U.K. is h ead ed  in the sam e general d irection bu t it will be  years 
before it reaches the sam e stage of developm ent. T h e  A ustralian 
regim e has becom e a m ode l for the U.K. regim e it was based  on.

1997 regim e

Using the U.K. regim e as a m odel enab led  A ustralia to learn  
from  the experience of liberalisation in the U.K. - w hich began  
seven years before liberalisation in A ustralia - and  to ado p t a 
p lanned  app roach  to the in troduction  of com petition. T he  plan 
was for progressive in troduction  of com petition  betw een 1991 and 
1996 and  for open ing  o f the m arket to full com petition in 1997.

T he m ain features of th e  new  regim e in troduced  in 1997 were:

• D ism antling of som e industry-specific regulation;

• R ep lacem en t of one sector-specific regulator, A USTEL, by 
the A ustralian C om m unications A u thority  w hich is responsible 
for licensing an d  technical issues;

• D evolution of econom ic regu la tory  functions in te lecom m uni­
cations to the national com petition  regulator, the A C C C ;

• E nactm ent o f a new  T elecom m unications A ct 1997;

• R em oval of prescrip tive regu la to ry  controls in favour of 
general com petition law w ith additional legislative safeguards in 
the form  of Parts XIB (anti-com petitive behaviour) and  P art 
X IC  (access) o f the T ra d e  Practices A ct 1974; and

• Increased  reliance on industry  self-regulation and  increased 
em phasis on industry  codes deve loped  th rough  industry  
forum s.

T hese reform s have resu lted  in a largely deregulated  te lecom m u­
nications m arket in A ustralia, condensing  som e 14 years of incre­

m en tal reform  in the U.K. into seven 
years of p lanned  reform  in Australia. 
T h e  result is one of the m ost open 
and  liberalised te lecom m unications 
m arkets in the world.

U .K . developm ents
A n analysis of recen t developm ents in 
the U.K. shows tha t it is h ead ed  in 
the sam e general direction  as 
A ustralia b u t because the  U.K. con­
tinues to follow an increm ental 
approach  to reform , it is likely to be 
m any years before it reaches the 
sam e stage of developm ent.

T he  m ost significant recen t changes 
in UK  regulation have been:

Deregulation. O F  1'EL has pu r­
sued a clear deregu lato ry  agenda 
over the past four years. It has w ith­
draw n from  detailed  regulation  as 
com petition has established itself in 
various sectors of the m arket and  
assum ed the role of an industry  spe­
cific com petition  authority. O FT E L  
anticipates tha t there  will eventually 
be no need  for sector specific regula­
tion at all an d  that general com peti­
tion law can take over. T his is consis­
ten t with the H ilm er p rincip le of 
applying general com petition  law to 
all sectors of the econom y. But the 
increm ental approach  to deregulation  
in the U.K. m eans tha t O FT E L  will 
rem ain a  feature of the regula tory  
landscape for som e time.

Control of anti-competitive 
behaviour. O FTEL 's ability to act 
against anti-com petitive behav iour 
depended , until recendy, on w hether 
the behav iour offended one of a large 
n um ber of highly prescriptive licence 
conditions. If it d id  not, O FT E L  was 
powerless to act, and  h ad  to  m odify 
licences to  cover tha t form  of anti­
com petitive behaviour. In troduction  
of the effects-based Fair T rad ing

... continued next page ^
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C ondition  (FTC), m odelled  on A rticles 85 and  86 of the T reaty  
of R om e, has m itigated  this p rob lem  by  giving the regulator 
pow er to act against any behav iou r tha t is anti-com petitive in 
effect, regardless of its com m ercial o r legal form . T he  F T C  is 
expected  to b e  a key tool in the transition to an  open  m arket 
regu la ted  by  general com petition  law. A ustralia never experi­
enced  a sim ilar p rob lem  because unlike the U.K., the regulator 
always had  recourse to the effects-based restrictive trade prac­
tices provisions of the Trade Practices Act 1974.

Reform of competition law. U.K. com petition law has 
always b een  h an d icap p ed  by the  absence of pu rpose  and  
effects-based tests of the type fam iliar in A ustralia. T he  new  
L ab o u r G overnm en t has therefore in troduced  a com petition bill, 
enacting  dom estic equivalents of A rticles 85 and  86 of the 
T reaty  of R om e, w hich it hopes to have in force by  the m iddle 
of 1998. T his will fu rther im prove the position for O FT E L  
because, although  the F T C  has m itigated  p roblem s caused by 
lack of an  effects-based test in the licensing regim e, it d id  not 
im prove the en fo rcem en t pow ers at O FT E L 's disposal. 
E nfo rcem en t pow ers u n d er the F T C  rem ained  tied to the lim­
ited  pow ers available u n d er the T elecom m unications A ct 1984. 
But u n d er the com petition  bill O FT E L  w ould have strong inves­
tigatory  pow ers, in terim  o rder m aking pow ers and  the ability to 
im pose a fine of up  to 10 per cen t of the U.K. tu rnover of the 
g ro u p  to w hich the licensee belongs. Effects-based provisions, 
an d  enfo rcem en t pow ers sim ilar to those p roposed  in the U.K., 
are cen tral to the A ustralian te lecom m unications regim e and  
have always b een  a central com ponen t of A ustralian  com peti­
tion law. A ustralia will be a useful case-study as O FT E L  and  the 
U.K. regu la to ry  authorities generally  learn  to deal w ith these 
new  provisions an d  powers.

Regulatory structure. T h e  U.K. governm en t has ind icated  
th a t it in tends to overhaul the structure of com m unications 
regulation. T h e  basic idea is to d isentangle existing structures by 
having one body, an office of com m unications (O FC O M ), to 
deal w ith econom ic regulation  of the w ider com m unications 
m arket an d  an o th er body, the In d ep e n d en t Television 
C om m ission or its successor, to deal w ith con ten t issues. T he 
U.K. therefore  seem s likely to ad o p t a transitional phase of 
general com m unications regulation  along the path  to  total 
deregulation  of the m arket. A ustralia  bypassed this stage and  
m oved  straight to deregulation . It is doubtful th a t a  transitional 
stage is necessary  or desirable. It is unnecessary  because conver­
gence is unlikely to increase the  regu la tory  b u rd en  such as to 
requ ire the creation  of a general com m unications regulator. T he 
regu la tory  b u rd e n  is likely to rem ain  constan t and  then  dim inish 
over time. It is undesirab le  because it will p erpe tuate  govern­
m en t in te rvention  an d  could  im pede eventual deregulation  of 
the m arket. A  regu la tor w hose function is to adm in ister transi­
tional regu la tory  rules and  resolve com petition disputes will 
always be  necessary  because, even after the n eed  for transitional 
regula tory  ru les has gone, there  will always be disputes requir­
ing resolution. It was therefore clearly preferab le for A ustralia to 
p roceed  directiy  to deregulation.

Licensing. O FT E L  has adap ted  
the licensing fram ew ork as far as 
possible w ithin cu rren t constraints 
m ore adequately  to address the 
needs of an increasingly com peti­
tive industry. O FT E L  has b een  
review ing restrictions an d  privileges 
in the U.K. licensing regim e w ith a 
view to rem oving those tha t are no 
longer justified or necessary. All 
licences are being  review ed to  
b ring  them  m ore into line w ith the 
regulatory  princip les underly ing  
"slim line" P T O  licences. T he  
industry  is being  encou raged  to 
take on m ore responsibility  for itself 
th rough  an increased self-regula­
tion. Increasing use is being  m ade 
of class licences, guidelines and  
industry  codes of practice in all 
areas of the regulatory  fram ew ork.
It seem s increasingly likely that, in 
due course, there  could  be  a single 
standard  licence for different areas 
of activity, with different regula tory  
obligations being triggered by the 
acquisition of different degrees of 
m arket power. T h e  key com ponents 
of the A ustralian  regim e have 
always been  contained  in legisla­
tion, ra the r than  licences, an d  new  
legislation has b een  in troduced  at 
each stage of the reform  process. 
T he  U.K. is only ju st beg inn ing  the 
process of m oving away from  a 
licence-based regim e.

T hese developm ents are driving the 
U.K. regim e in the d irection of 
eventual deregulation  and  abolition  
of sector-specific regulation. But 
reform  continues to be increm ental, 
and  there  is likely to be  a p erio d  
u n d er a  general com m unications 
regulator. A ccordingly, it will p ro b ­
ably be som e tim e before deregu la­
tion is achieved to the sam e ex ten t 
as in A ustralia. So, it is likely tha t 
the A ustralian regim e will serve as 
a useful m odel as the U.K. contin ­
ues the transition to  a fully deregu ­
lated  market.

Tristan Gilbertson, Senior Solicitor, 
Competition Law Group, Mallesons 
Stephen Jaques, Sydney
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content law: conference

At a recent Media Law and Practice seminar media lawyers reviewed the current 
state o f a wide range of content laws, from contempt through to confidentiality,

defamation, censorship and privacy

T ^ e  Business Law  E duca tion  C entre 's conference abo u t m ed ia  
intrusion, p rivacy  an d  the pro tection  of journalists ' sources 
involved several m ed ia  lawyers. Patrick G eorge, a M inter Ellison 
partner, tack led  privacy  issues. H e no ted  tha t the In ternational 
C ovenan t on Civil and  Political Rights 1966 dealing with privacy 
was ratified by A ustralia  in 1980 and  had  a "powerful influence", 
as suggested  in the  Mabo case and  reflec ted  in the 1988 
C om m onw ealth  Privacy A ct (which does no t apply to the m edia).

D espite this, the g o vernm en t h ad  backed  aw ay from  proposals for 
b ro ad e r  p rivacy  legislation in the private sector, favouring volun­
ta ry  codes of conduct. A n unreso lved  issue was how  this lack of 
b ro ad e r  legislation will sit w ith the E u ro p ean  U nion's requ irem en t 
from  1998 th a t m e m b er states no t transfer personal da ta  to a 
"third country" unless tha t coun try  ensures an adequate  level of 
da ta  p rotection .

T h o u g h  A ustralia  has no recognised right to privacy, laws such as 
trespass, nuisance, defam ation  and, perhaps, negligence can pro­
tect peop le  from  m ed ia  intrusion. In the interesting recen t case of 
GS v News Limited, a new spaper had  b reach ed  a M edical 
T rib u n a l o rd e r  suppressing the identity  of a w om an w ho had  had  
an affair with her psychiatrist.

T he  cou rt found  there  could  be an "arguable case" tha t the new s­
p ap e r had  con travened  its du ty  of care to her by breach ing  the 
order. Because GS was ab o u t publication  of true m aterial, the 
app roach  differed from  the Sattin v Nationwide News Limited 
finding tha t for policy reasons, the to rt of negligence should  no t 
be ex ten d ed  to publication  of false m ateria l w hich is covered by 
defam ation law. But the GS case was no t regarded  by the court as 
an "app rop ria te  vehicle" for resolving w hether there could be a 
right of action for "breach of the hum an  right to privacy".

T he m ed ia  deals with privacy  issues th rough  its self regulated  
codes of conduct. Citing the C om m unications Law C entre 's 
research  p ap e r "Privacy and  the M edia", G eorge no ted  tha t adju­
dication of com plaints of invasion of privacy in effect repeats the 
invasion. R ecom m endations for im provem ent included  better 
ethics train ing for journalists. H e conc luded  tha t while the com ­
m unity  and  the m ed ia  accep t rights of privacy, the deba te  is 
abo u t w hat p rivacy  should be p ro tec ted  and  the rem edies w hich 
should  be available to com pensate  b reaches.

Ju d ith  G ibson, barrister, considered  how  far the 1998 am end­
m ents to the N SW  Evidence Act 1995 will p ro tec t journalists from  
having to disclose their sources in court proceedings. T h e  new  
provisions are designed specifically for sexual assault counsellors

and  p ro tec t com m unications w here 
inform ation was prov ided  confiden­
tially to a confidan t "acting in a p ro ­
fessional capacity". T he  provisions are 
likely to app ly  to the m edia.

T h e  longstanding ru le of practice 
know n as the "N ew spaper Rule" has 
m ean t courts will generally  no t 
require journalists to disclose their 
sources unless it is necessary  in the 
interest of justice.

T he new  section treats as a  "protected  
confidence" a situation w here the 
confidant was u n d er an express or 
im plied obligation to the confider not 
to disclose the ir identity.
Parliam entary  deba te  on the Bill 
suggested the test w ould be strong 
and  in G ibson 's view, "in real term s 
[the section] m ay provide little assis­
tance to journalists or the ir sources."

If the m ed ia  w an ted  to assert the 
N ew spaper R ule, it was usually done 
informally, for exam ple, by  a letter to 
the plaintiffs lawyers. U nder the new  
provisions, courts m ay require that 
journalists a ttend  cou rt and  be cross- 
exam ined  ab o u t the confidential 
relationship before they can rely on 
the sta tu tory  protection.

G ibson also looked at w hether free­
dom  of inform ation legislation could 
be used to get a ro u n d  jou rnalist 
confidentiality in "whistleblower" 
cases. W hile people m ay be able to 
access inform ation ab o u t docum ents 
ob ta ined  by the journalist, the 
Freedom o f Information Act prevents 
defam ation actions based  on tha t 
inform ation. T here  was an "interest­
ing question" ab o u t w hether the 
provision covers the situation w here 
the docum en t or inform ation

... continued on page 12
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