
theledia
right message?

The High Court has reminded journalists of the difficulties of safely summarising court cases

|  n the past few years, courts have noticeably  becom e m ore user- 
friendly. Som e have enlisted m ed ia  officers and  judgm ents are deliv
ered  in c learer form ats. T h e  H igh C ourt gives the public instant free 
access to transcrip ts an d  judgm ents over the In ternet. T he  recen t 
M U A  dispute saw cam eras allow ed into courtroom s and  judgm ents 
exp lained  to the public.

But the com plex ity  of legal processes m eans tha t it is no t always easy 
for the m ed ia  to  neatly  distil the essence of argum ent and  outcom e. 
A n d  the m ed ia  is only p ro tec ted  from  defam ation or con tem pt p ro 
ceedings if it delivers "fair and  accurate" reports.

Chakravarti v Advertiser Newspapers (May 20, 1998) appears to be the 
first tim e the H igh  C o u rt has considered  the fair rep o rt defence in 
detail. T h e  case has an  interesting background . T h e  trial judge 
aw arded  reco rd  b reak ing  dam ages (for South  Australia) of $268,000 
plus interest. O n  appeal, the Full C o u rt found only one of two articles 
was defam ato ry  an d  substituted a $40,000 verdict.

T h e  judgm en ts cover a wide range of issues. T he  m ost concern ing  for 
the m ed ia  covers in te rp re tation  of m eanings and  application of the fair 
rep o rt defence w here otherw ise accurate quotes from  proceedings are 
ed ited  or pu t in a different context.

T h e  Advertiser ran  two articles in Ju ly  1992 abo u t evidence given at the 
R oyal C om m ission into the near collapse of the S tate Bank of South 
A ustralia. T h e  fo rm er Beneficial F inance head  to ld  the com m ission 
th a t he h ad  given inform ation to the P rem ier ab o u t four executives 
inc lud ing  C hakravarti and  told the Prem ier that: "T here was a question 
of e ither civil o r crim inal m isconduct to be looked at".

A fter repo rting  this, the first article continued  w ith evidence ab o u t 
alleged events involving two o ther executives. T h o u g h  no t expressly 
linking C hakravarti to those events, the court found tha t quotes in the 
article ab o u t "those involved" w ould  be read  as including C hakravarti, 
im puting  th a t C hakravarti h ad  b een  involved in civil o r crim inal mis
conduc t as a Beneficial F inance executive, in respect of loans from  
Beneficial to  himself.

T h e  second  article rep ro d u ced  excerpts from  a ten d ered  file note. O ne 
of several difficulties w ith this article was tha t a  p rom inen t g raph ic  
quoting  the file no te  om itted  a crucial in tervening sentence, replacing it 
w ith an ellipsis (three dots). T he  effect of this editing was to m ake it 
look like the s ta tem en t "M ay be crim inal ra th e r than  civic (sic)" 
referred  to  loans to C hakravarti, ra th e r than  to an  unrela ted  transaction 
m en tioned  in the  missing sentence. This an d  o ther m ateria l led  to 
several im putations, includ ing  th a t C hakravarti was party  to a conspir
acy concern ing  u nau tho rised  loans and  h ad  b een  involved in crim inal 
o r a t least civil m isconduct in ob ta in ing  them .

T h e  enc roachm en t of the  inform ation age on old laws was reflec ted  in 
com m ents by Ju stice  K irby that: "in a  society increasingly used  to the 
im m ediacy  o f 'channel surfing' w ith rem ote controls and  accessing the 
In te rn e t w ith com puters" publishers n eed ed  to take care w ith prom i
n en t item s like head lines an d  captions. M any readers "including no t a

few judges and  ju rors" do no t look 
beyond  headlines and  photographs. This 
strict approach  to  pub lisher obligations 
was coun terbalanced  by the "im por
tance attached  to  freedom  of com m uni
cation." This app roach  departs from  the 
recognised assum ption tha t readers read 
the w hole article. T h e  m ajority  did not 
address this issue specifically.

O n  the fair rep o rt defence, diverging 
views appeared . B rennan  CJ and  
M cH ugh J  considered  the defence was 
no t necessarily lost if there w ere inaccu
racies leading only to im putations which 
w eren 't sued on. But if there  was a "sub
stantial m isrepresen tation  of a m ateria l 
fact prejudicial to the plain tiffs repu ta
tion" the defence w ould  be lost. K irb y J  
d id  no t specifically address this po in t and 
G audron  and  G um m ow  JJ  took  the 
opposing view tha t a rep o rt was either 
entirely fair or no t at all.

But all ag reed  the articles w ere no t fair 
reports as they w ere "substantially inaccu
rate" due, am ong  o ther things, to the 
im precise jux taposition  of w ords, w hich 
caught up  C hakravarti with o ther allega
tions, and  the editing of the file note in 
the second article. T his reaffirm ed  the 
test tha t readers should  get the sam e 
im pression as if p resen t at the p ro ceed 
ings.

T he Advertiser also failed to com ply w ith 
a  " reasonable righ t of reply" requ ire
m en t in the SA legislation by  failing to 
publish correcting  letters sent by  
C hakravarti. Curiously, the co u rt also 
found a com m on law privilege for fair 
reports of a royal com m ission on a m at
te r of public interest. This d id n 't apply  as 
the rep o rt was no t "fair".

T he  case has b een  sent back  to  the Full 
C ou rt to revisit dam ages questions. T h e  
m essage for the m ed ia  is to expect little 
sym pathy w hen editing un intentionally  
changes the flavour of a legal report.

Julie Elsenberg

2Q




