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Since telecommunications deregulation, the ACCC has issued Telstra with several “competition 
notices” alleging anti-competitive conduct. Daniel Abrahams of Clayton Utz examines the history

and current state of play

|he 1997 Telecommunications Act introduced a mechanism by which 
the Australian Consumer and Competition Commission (ACCC) 
could address anti-competitive behaviour in the teelecommunica- 
tions industry. Several of these “Competition Notices” have since 
been handed out by the ACCC and the government has recently 
amended legislation in an attempt to improve the effectiveness of 
the regime.

in the local telephony market;

• that the imposition of a $ 15 fee per line 
with no quantity discount for transfers of 
services comprising a number of lines 
substantially hinders the ability of 
carriers to compete with Telstra in the 
local telephony market; and

O n August 4, 1997, soon after the introduction of open competi­
tion in Australian telecommunications, Telstra introduced a  new 
customer transfer process for local call customers (Telstra’s com­
mercial churn service). The ACCC subsequently received com ­
plaints from industry about the transfer terms and conditions 
imposed by Telstra on carriage service providers and Telstra’s 
refusal to negotiate those conditions. O f greatest concern to car­
riage service providers were the transfer fees and conditions regard­
ing pre-transfer debt. O n February 26, 1998 the ACCC 
announced it was investigating Telstra’s commercial churn service 
and that it had particularly asked Telstra to explain the fees for the 
service, along with reasons for the use of complex forms and pro­
cessing delays.

F irs t C o m p etitio n  N otice

O n August 10, 1998, having conducted an investigation involving 
market analysis and industry interviews, the ACCC issued a compe­
tition notice against Telstra stating that Telstra was engaging in anti­
competitive conduct by reason of the transfer conditions imposed on 
gaining carriage service providers under Telstra’s commercial churn 
service. These conditions, said the ACCC, were substantially hinder­
ing the development of local call competition and the further devel­
opment of long distance competition. The notice was expressed to 
not come into force until September 30, 1998, the intention being to 
give Telstra an opportunity to cease its conduct.

S econ d  N o tice

In response to the first competition notice, Telstra made a number 
of changes to its processes, such as lowering its transfer fees. The 
ACCC was not satisfied with these changes nor with the fact that 
they had been made without industry consultation and, on 
October 14, 1998, it issued a fresh notice against Telstra.
According to the ACCC, the first notice was effectively replaced by 
the second notice. The second notice covered similar conduct 
complained of in the first notice.

Th ird , Fourth  and F ifth  N o tice s

O n December 2, 1998 the ACCC issued three further competition 
notices against Telstra alleging:

• that the use of a process that requires carriers to be Telstra’s 
debt collector imposes costs on those carriers collecting monies and 
substantially hinders the ability of carriers to compete with Telstra

• that the requirement that other carriers 
wanting to transfer customers from 
Telstra use a manual process that is 
slow, inefficient and cumbersome 
substantially hinders the ability of 
carriers to compete with Telstra in 
the local telephony market.

The third and fourth notices were expressed 
to come into force on December 9, 1998. 
The fifth competition notice was expressed 
to come into force on January 25, 1999. It is 
understood that the third, fourth and fifth 
notices replaced the second notice. Certainly 
mention is not made of the second notice 
and the third, fourth and fifth notices are 
referred to by the ACCC as the first, second 
and third notices respectively.

P roceed ings Com m enced
O n December 24, 1998, being of the view 
that Telstra had not modified the conduct 
described in the two notices that had come 
into force on December 9, 1998, the ACCC 
instituted proceedings against Telstra in the 
Federal Court. It alleged that Telstra’s con­
duct in relation to its commercial churn 
service as set out in the two competition 
notices is anti-competitive.

Fourth  C om petition  N otice

O n April 13, 1999 the ACCC issued a fur­
ther competition notice alleging that Telstra’s 
continuing conduct in relation to its commer­
cial churn service together with the price 
charged by it for chum was cumulatively a 
breach of the competition mle. In its press 
release in relation to the issue of this notice, the 
ACCC referred to it as the fourth notice and 
threatened to commence further proceedings 
against Telstra if its conduct did not cease.

.. continued on page 22
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... continued from page 21

Progress of Litigation

O n  A pril 28, 1999 the  A C C C  filed 
proceed ings in the Federal C o u rt 
based  on  th e  th ird  an d  fourth  
com petition  notices. T h e  tw o sets 
o f  proceedings b rough t by the 
A C C C  a re  being dea lt w ith con- 
c u rren d y  by Justice H ill. O n  April 
28, 1999Justice H ill m ade d irec­
tions for the discovery an d  inspec­
tion  o f  docum ents by the parties 
a n d  ap paren tly  this stage o f  the 
case is now  well advanced. F u rth e r 
d irec tions m ade on  A ugust 18,
1999 requ ire  witness statem ents to 
b e  filed an d  served by late 
N ovem ber 1999. T h e  nex t d irec­
tions h ea ring  is scheduled for a 
d a te  in D ecem ber 1999. T h e  m a t­
te r  has been  set dow n for tria l in 
M a rc h  2000.

Internet Services
T h e  only  o th e r com petition  notice 
issued to  da te  by the  A C C C , and

notices

indeed  the first such  no tice issued, 
was issued on  M a y  28, 1998 
aga inst Telstra. T h e  notice alleged  
th a t T elstra h a d  engaged  in  a n t i­
com petitive co n d u c t by ch a rg in g  its 
In te rn e t service prov ider co m p e ti­
tors for services p rov ided  to  th em  
w hile refusing to  pay  for sim ilar 
services it received from  th e  sam e 
com petitors. T h is  no tice w as first 
suspended, th en  w ith d raw n  w hile 
T elstra engaged  in  negotiations 
w ith  its relevant com petito rs . A  
new  notice was issued a n d  T elstra  
com m enced  proceed ings seeking 
an  in junction  in  re la tion  to  the  
notice. U ltim ate ly  the  second 
no tice was w ithd raw n  afte r T elstra  
en te red  in to  a  n u m b e r  o f  pee rin g  
agreem ents w ith  its In te rn e t co m ­
petitors.

New Guidelines
O n  A ugust 5, 1999 the  A C C C  
issued new  com petition  no tice 
guidelines to  w hich  the A C C C

m ust have reg a rd  w hen dec id ing  
w hether to  issue a  com petition  
notice in response to an ti-co m p e ti­
tive conduc t in the te lecom m un ica­
tions industry. T h e  new  G uidelines 
are very sim ilar to  the A C C C ’s 
previous G uidelines w hich w ere 
issued p rio r to  Ju ly  1, 1997 a n d  
w hich they replace. T h e  new  
G uidelines w ere issued follow ing 
the recen t passage o f  am en d m en ts  
to P art X IB  o f  the  Trade Practices 
Act. T h e  new  guidelines are  a c co m ­
panied  by an  In fo rm ation  P ap e r  on  
an ti-com petitive conduc t in th e  
te lecom m unications m arkets w hich  
explains the  role o f the G uidelines 
in the process o f issuing co m p e ti­
tion notices.

M ore in fo rm ation  can  be found  on  
the A C C C  website, 
h ttp ://w w w .accc .g o v .au /co n tac t/fs  
-telecom .htm

Daniel Abrahams is a solicitor at 
Clayton Utz in Sydney

From The Archives
Radio into the 90s: 
uncertain future

At what point, if any, do excellence 
and efficiency decline as competi­
tion increases? Would greater and 
greater competition only force 
some broadcasters out of the 
game? And would this be a good or 
bad thing? Could this lead to the 
entry of new players attempting to 
develop and serve niche markets 
currently not catered for?

T h is  series o f rhetorical questions, 
posed  by M in ister R a lp h  Willis, neatly  
encapsu lates the key issues w hich 
p reoccup ied  partic ipan ts in the 
C om m un ications L aw  C en tre  confer­
ence , Radio Law and Policy: Into The 90s, 
h e ld  in  early August.

T h e  conference took place soon after 
th e  release o f  the D T C  discussion 
p a p e r  on  broadcasting  regulation a n d  
th e  auc tion  in late Ju ly  o f six capital 
city  F M  licences (excluding Sydney

w here licences will be offered  later), a  
process w h ich  n e tted  the  governm en t a  
total o f  $105 m illion.

T h e  im plications o f  these develop­
m ents for th e  rad io  industry  as a  w hole 
provided a  s trong  b ack g ro u n d  m otif 
for the conference. A  significant co n ­
trad iction  is ap p a re n t betw een  the 
claim s o f  c u rre n t big p layers in the 
industry  th a t profits a re  sh rink ing  and  
th a t m any  sm aller players will be 
forced o u t o f  the  gam e o r  in to  n e t­
w orking, an d , on  th e  o th e r  h an d , their 
w illingness to  pay  very h igh  prices to 
en ter th e  F M  field. T h is  w as reflected 
in industry  co n ce rn  a b o u t the  possibil­
ity, fo reshadow ed in th e  D T C  review 
an d  re ite ra ted  by W illis, th a t th e  com ­
m ercial viability  c rite rion  m igh t be 
d ro p p ed  from  the  licensing crite ria  in 
the Broadcasting Act.

T h e bids for F M  licences w ere m uch 
higher th an  expected; industry  observers 
had estim ated a  top  price o f $20 million 
in M elbourne  (it proved to  be $31.5

million), ranging dow n to  $5 million in 
Perth  (in fact, $16.8 million)...

...L ater in the day, a  stockm arket rep re­
sentative speaking from  the floor said 
tha t the prices paid  for F M  licences had  
been excessive an d  investors, w ho were 
also nervous abou t the prospect o f  
deregulation, w ould no t invest equity  
capital in radio.

As a  co u n te r to the gloom y financial 
p ic tu re  being p ain ted  by th e  rad io  
industry, T ribunal m e m b er Sue Brooks 
p roduced  som e ex p an d ed  versions o f  
the T rib u n a l’s conso lida ted  figures on 
com m ercial radio  financial results, 
w hich had  been criticised by the indus­
try  as giving an  unrealistically  
favourable view. For instance, FARB 
claim s th a t m ore th an  40 stations are 
for sale an d  m any a re  o p e ra tin g  a t a  
loss. Brooks said th a t trends in p ro f­
itability  had  developed over a  long 
p eriod  an d  w ere p robab ly  a  good 
ind ication  o f the fu tu re  o f  th e  industry.
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