
Comment
The currency of democracy

w  need  in fo rm atio n  to  exercise th e  rig h t to  free speech , to  share  
know ledge, to  m ake decisions as e lec to rs a n d  to  be  active citizens. 
T h e  co n cep t o f  th e  r ig h t to  know  expresses the  id ea  th a t access to 
in fo rm atio n  is an  im p o r ta n t p re req u is ite  to  all these activities.

F reedom  o f  In fo rm a tio n  (FO I) leg isla tion  is ju s t  on e  aspec t o f  
th e  b ro ad e r  “ rig h t to  k n o w ” p ic tu re . L ate ly  it has b ee n  a t th e  fore­
fro n t o f public d eb a te , m a in ly  d u e  to  co n cern s a b o u t its erosion 
a n d  failure to  live up  to  th e  expec ta tio n s th a t acco m p an ied  its 
in tro d u c tio n .

In  rheto ric  a t least, F O I  is a c cep ted  as an  in teg ral p a r t  o f  A ustra lia ’s 
d em o cra tic  fram ew ork . B u t th e  rea lity  is th a t F O I is increasingly  
u n d e r  strain . S om e o f  th e  p rob lem s a re  longstand ing , w hile o thers, 
particu la rly  the  im p a c t o f  co n tra c tin g  o u t a n d  p rivatisa tion , a re  new, 
a n d  pose significant cha llenges to  ex isting  no tions o f  F O I.

O penness , d isclosure a n d  acco u n tab ility  in g o v ern m en t a re  the  p rin ­
ciples th a t u n d e rp in  F O I . For all its w eaknesses, F O I  has b ro u g h t 
a b o u t significant d isc losures to  th e  public . In  V ic to ria , 
fo r exam ple , these in c lu d e  th e  d isc losure o f  in fo rm atio n  ab o u t 
th e  In te rg ra p h  c o n tra c t, p riva tisa tion  o f  am b u lan ce  services as 
well as g o v ern m en t travel a n d  e n te r ta in m e n t expenses an d  use o f 
c red it cards. M oreover, th e  value o f  F O I  lies n o t on ly  in ac tua l d is­
closures b u t also from  th e  sa lu ta ry  effects o f  the con tinuous po ten tia l 
for disclosure.

T h e  problem s w ith F O I  begin  w ith th e  balance th a t th e  legislation 
strikes betw een d isclosure a n d  th e  p ro tec tion  o f  coun tervailing  govern­
m en t and  th ird  p a rty  interests. N um erous, b roadly-w orded  exem ptions 
providing grounds to  d eny  access to  in fo rm ation  m ean  th a t legislation 
th a t is designed to  p ro m o te  access to  in fo rm ation  is often  insufficiently 
w eighted  in favour o f  d isclosure in th e  first place.

G overnm en ts  ten d  to  b e  am b iv a len t a t best o r  hostile  a t w orst 
tow ards F O I. In  g en e ra l, legislative ch an g e  has w eakened  ra th e r  
th a n  stren g th en ed  it. In  V ic to ria , p o s t-1992 am en d m en ts  have, 
ap a r t  from  the ex ten sio n  o f  F O I  to  local g overnm en t, reduced  the 
scope o f F O I, for ex am p le , by b ro ad e n in g  exem ptions, o r crea ted  
disincentives to  its use, fo r exam p le , by increasing  th e  fee to  lodge an  
appeal.

T h e  chang ing  n a tu re  o f  pub lic  sec to r ad m in is tra tio n  reduces the 
scope o f F O I  as a  too l fo r accoun tab ility . N e ith e r p rivatised  entities 
n o r  p rivate  secto r o rg an isa tio n s  w ith  w hom  governm en ts co n trac t for 
the  delivery o f services a re  covered  by F O I. M oreover, F O I ap p lica ­
tions to  g o v ern m en t d e p a r tm e n ts  th a t  deal w ith  p rivatised  o r  p rivate 
secto r bodies a re  inc reasing ly  bein g  refused on  g ro u n d s o f  co m m er­
cial confidentiality . T h e  final re p o r t o f  th e  ou tgo ing  V ic to rian  
A u d ito r-G en era l, tab led  in P a r lia m e n t in late M ay 1999, criticised 
th e  cu ltu re  o f  co m m erc ia l con fid en tia lity  in g o v ern m en t dealings 
w ith  the p rivate  sector, w a rn in g  th a t such secrecy preven ts public 
scru tiny  o f  financial a rra n g e m e n ts  a n d  h a rm s accountability .

T h e  existence o f  F O I  legisla tion  is on ly  the  first step. H o w  it works

in p rac tice  is th e  real gauge o f the state o f 
in fo rm atio n  access. H e re  too, p roblem s 
ab o u n d . T h e  A ustra lian  L aw  R efo rm  
C om m ission , a n d  m o re  recently, the  N SW  
O m b u d sm a n  a n d  th e  C om m o n w ea lth  
O m b u d sm a n  have iden tified  num erous 
p roblem s, in c lud ing  th e  m isuse o f ex em p ­
tions, instances o f an  an ti-d isclosu re cu l­
tu re , a n d  p o o r tra in in g  a n d  systems. All 
have ca lled  for m o re  resources for the 
o ngo ing  m o n ito rin g  o f  F O I  ad m in is tra ­
tion . W ith o u t the  co llec tion  an d  analysis o f 
m ean ingfu l statistics, it is difficult to  assess 
th e  h ea lth  o f  F O I  o r  to  identify  system ic 
problem s.

F O I  requires n o t ju s t  im provem en t bu t 
innova tion  if it is to  rem ain  relevant in the 
face o f the significant changes in govern ­
m en t a n d  techno logy  th a t have o ccu rred  
since its incep tion . I t  is c lea r th a t any 
revisitation  o f  F O I  m ust tackle the 
chang ing  shape o f governm en t an d  service 
delivery. T h e re  have been  m any good 
reform  proposals over the  years bu t m ost 
have been ignored. T h e re  is m uch too  th a t 
can  be lea rn ed  from  overseas, bo th  from  
the  experiences a n d  p roposed  m odels.

In co n g ru o u s  as it m ay  seem , th e re  a re  real 
risks o f  in fo rm atio n  loss a n d  new  b arrie rs  
to  in fo rm atio n  access in  the  In fo rm a tio n  
A ge, n o tw ith s tan d in g  its p rom ise o f  in fo r­
m a tio n  ab u n d an ce . L au d ab le  as deve lop­
m en ts such as d a ta  p ro tec tio n  legislation 
a n d  the  availability  o f  g o v ern m en t in fo r­
m a tio n  on line  are , they d o  n o t e lim ina te  
th e  need  for a  legislatively based  righ t o f 
access to  in fo rm atio n . W e have n o t yet 
reach ed  the  stage w here  governm en ts a re  
so w illing to  disclose all in fo rm atio n  th a t is 
req u ired  for acco u n tab ility  th a t a  fo rm al 
app lica tio n  a n d  appeals process is u n n ec ­
essary.

G iven  the  n a tu ra l am b iva lence  o f  govern ­
m en ts tow ards F O I, m uch  o f  the im petus 
for change m ust com e from  outside. T h is 
is a  role for all ind iv iduals, groups an d  
o rgan isa tions w ho ca re  a b o u t fostering  a  
cu ltu re  o f  access to  in fo rm ation . <
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