
The Long Rrm of the Lauu Takes on Unfair 
Contracts in the Online World
N ic k  M o u s ta k a s  examines Victoria's far reaching laws on unfairterms in consumer contracts and their effect on B2C e-commerce.

On 9 October 2003 the Victorian government 
introduced laws dealing w ith  unfairness in 
consumer contracts. The Fair Trading Act 1999 
(Vic)1 was amended and now: prohibits the 
use o f unfair terms in consumer contracts; 
allows for terms to be prescribed as unfair; and 
requires consumer contractual documentation 
to be clearly presented.
Commonly, internet traders are not located 
in the same State, Territory or even country 
as their customers and often use and rely 
contractually on jurisdiction and choice o f law 
clauses to minimise their legal risks. The Fair 
Trading Act may now, however, override foreign 
jurisdiction and choice o f law clauses due 
both to its extra-territorial application and its 
prohibition o f unfair terms. If tha t is the case 
then terms in the contracts o f internet traders 
that have been entered into w ith  Victorian 
consumers will be void i f  they are unfair, despite 
any foreign choice o f law clause. Furthermore, 
Victorian consumers will be able to bring an 
action in a Victorian court or tribunal despite 
any jurisdiction clause to the contrary.

Part 2B of the Fair Trading 
Ret
On 9 October 2003 the Fair Trading Act was 
amended w ith the insertion o f 'Part 2B -  Unfair 
Terms in Consumer Contracts'. The main purpose 
o f Part 2B is to increase consumer protection 
and in particular 'to provide for unfair terms 
in consumer contracts to be void' (s. 1 (bb)). It 
is derived from the United Kingdom's Unfair 
Terms in Consumer Contracts Regulation 1999,2 
however there are important differences.3

UUhen is a term unfair?
Section 32W defines an unfair term as follows:

A term in a consumer contract is to be 
regarded as unfair if, contrary to the 
requirements o f good fa ith  and in all the 
circumstances, it  causes a significant 
imbalance in the parties' rights and 
obligations arising under the contract to 
the detrim ent o f the consumer.

A term tha t is unfair pursuant to section 32W 
is void (s. 32Y(1)). In assessing whether a term 
is unfair guidance is provided by section 32X 
which provides as follows:

W ithout lim iting section 32W, in 
determining whether a term o f a consumer 
contract is unfair, a court or the Tribunal 
may take into account, among other 
matters, whether the term was individually 
negotiated, whether the term is a 
prescribed unfair term and whether the 
term has the object or effect o f-
(a) perm itting the supplier but not 

the consumer to avoid or lim it 
performance o f the contract;

(b) perm itting the supplier but not the 
consumer to term inate the contract;

(c) penalising the consumer but not the 
supplier fo r a breach or term ination o f 
the contract;

(d) perm itting the supplier but not the 
consumer to vary the terms o f the 
contract;

(e) perm itting the supplier but not the 
consumer to renew or not renew the 
contract;

(f) perm itting the supplier to determine 
the price w ithou t the right o f the 
consumer to terminate the contract;

(g) perm itting the supplier unilaterally to 
vary the characteristics o f the goods 
or services to be supplied under the 
contract;

(h) perm itting the supplier unilaterally 
to determine whether the contract 
had been breached or to interpret its 
meaning;

(i) lim iting the supplier's vicarious liab ility  
fo r its agents;

(j) perm itting the supplier to assign the 
contract to the consumer's detrim ent 
w ithou t the consumer's consent;

(k) lim iting the consumer's right to sue 
the supplier;

(l) lim iting the evidence the consumer 
can lead in proceedings on the 
contract;

(m) imposing the evidential burden on 
the consumer in proceedings on the 
contract.

Terms can also be prescribed as unfair in the 
regulations and such terms are void when they 
are contained in a standard form contract 
(ss. 32U, 32Y(2), 165(1 )(ab)). There are also 
offences regarding the use and attempted 
enforcement o f a prescribed unfair term in a 
standard form contract.4 Currently there are no 
prescribed unfair terms.
Terms to be presented clearly 
-  section 163
In addition to the introduction o f Part 2B, 
section 163 was amended providing minimum 
standards in the presentation o f consumer

contractual documentation. Section 163(3) 
provides tha t a consumer contract:

(a) must be easily legible; and
(b) to the extent th a t it is printed or 

typed, must use a minimum 10 point 
fon t; and

(c) must be clearly expressed.
Consumer Affairs Victoria has indicated that 
the fo llow ing factors, derived from section 163, 
may influence the unfairness o f a contractual 
term for the purposes o f section 32W:5
•  Use o f a point size or typeface that is 

d iff icu lt to read.
•  Excessively long sentences, clauses, or 

paragraphs.
• Im portant clauses being buried in the 'fine 

print'.
•  Use o f technical terms, jargon, legal, or 

other forms o f language other than plain 
English.

•  Extensive cross-referencing, especially to 
documents not provided on the spot.

•  Failure to define key terms.

Application of Part 2B and section 
163 to 'consumer contracts'
The provisions referred to above, prohibiting 
the use o f unfair terms (s. 32W) and requiring 
terms to be presented clearly (s. 163) apply 
to consumer contracts.6 They do not however 
apply to contracts governed by the Consumer 
Credit (Victoria) Act 1995 (Vic) (ss. 32V, 163(2)). 
Furthermore, the prohibition of unfair terms 
does not apply to contractual te rm s '.. .  that are 
required or expressly permitted by law, but only 
to the extent required or permitted' (s. 32V(b)).
A 'consumer contract' is defined in section 3 as: 

... an agreement, whether or not in writing 
and whether o f specific or general use, 
to supply goods or services o f a kind 
ordinarily acquired fo r personal, domestic 
or household use or consumption, for 
the purposes o f the ordinary personal, 
domestic or household use or consumption 
o f those goods or services.

The term ‘consumer’ in relation to a consumer 
contract fo r the purposes o f Part 2B is defined 
as 'a person to whom goods or services have 
been or are to be supplied under the contract'
(s. 32U).

The  extra -territo ria l scope 
of the V ictorian  legisla tion
On 28 May 2003 section 6, dealing w ith  the 
territoria l scope o f the Fair Trading Act's 
operation, was amended to provide as follows:

6. Extra-territorial application of this Act
(1) This Act applies w ith in  and outside 

Victoria.
(2) This Act applies outside Victoria
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to the full extent o f the extra
territoria l legislative power o f the 
Parliament.

As a result, Victoria's fa ir trading legislation 
has the widest scope o f operation o f any 
State or Territory fa ir trading legislation7 
and is wider in scope than the consumer 
protection provisions o f the Trade Practices 
Act 1974 (Cth).8 The extra-te rrito ria l reach o f 
the Fair Trading Act is at the maximum extent 
permissible by the law. Section 6(1) permits the 
Act to operate universally by providing tha t it 
applies w ith in  and outside Victoria and section 
6(2) qualifies this by restricting its operation 
only to the extent o f the lim itations inherent 
in the Victorian Parliament's legislative power.

Horn far reaching is the extra
territorial application of the Hct?
To date there have been no cases regarding the 
amended section. Moreover, the fa ir trading 
legislation o f each State and Territory and the 
consumer protection provisions o f the Trade 
Practices Act do not contain an equivalent 
provision.9 In fact there appears to be only four 
Commonwealth statutes tha t contain a section 
stipulating tha t the act applies w ith in  and 
outside the forum, however no case was found 
tha t determined what the meaning o f those 
sections a re.10
In the absence o f any precedent the rules 
regarding statutory interpretation are the only 
means by which the meaning o f section 6 
can be determined. To determine the meaning 
o f a statute, the intention o f the legislature 
needs to be ascertained.11 Thus section 6 
must be constructed in a way tha t would 
promote its purpose.12 A court, in doing so, 
can give consideration to: indications o f the 
purpose provided in the legislation; reports 
o f proceedings in any House o f the Victorian 
Parliament; explanatory memoranda and 
reports o f government bodies.13
Section 1 o f the Fair Trading Act provides several 
purposes of the statute, however they are too 
broad to be of any assistance in interpreting 
section 6.14 More useful is the Fair Trading Review 
Reference Panel's report, the second reading 
speech of the Fair Trading (Amendment) Bill 
(Vic) and the Explanatory Memorandum o f the 
Fair Trading (Amendment) Bill which all indicate 
that the purpose o f section 6 is to expand the 
Victorian fair trading legislation's extra-territorial 
reach to the maximum extent,15 particularly so as 
to apply to interstate internet traders operating 
in Victoria.16
Thus, although not expressly stated it  can be 
inferred tha t the in tention  o f the V ictorian 
Parliament is fo r the Fair Trading Act to apply 
universally, subject to the lim ita tion  it  has in 
its legislative power. This corresponds w ith  
the ordinary gram matical meaning o f section 
6 and so a court cannot depart from th a t 
meaning.17 The in tention  o f the legislature 
and the ordinary gram matical meaning o f 
section 6 is o f utmost importance to the 
extra -te rrito ria l application o f the Act. This is 
because it  is implied tha t V ictorian statutes 
do not have an e x tra -te rrito ria l e ffect unless 
a contrary in tention  appears.18

Having established tha t the Fair Trading Act 
applies universally to the extent permissible 
by the legislative powers o f the Victoria 
Parliament, it  is then necessary to determine 
what the legislative powers o f the Victorian 
Parliament are. Section 16 o f the Constitution 
Act 1975 (Vic) provides tha t the Victorian 
Parliament 'shall have power to make laws 
in and for Victoria in all cases whatsoever.' 
Furthermore, section 2 o f the Australia Act 
1986 (Cth) provides 'tha t the legislative powers 
o f the Parliament o f each State include full 
power to make laws fo r the peace, order and 
good government o f tha t State tha t have 
extra-territoria l operation.' Despite this wide 
and unrestrictive legislative power there are 
inherent lim its on the Victorian Parliament's 
legislative power.19 One lim ita tion  relevant to 
the Fair Trading Act is tha t there must be some 
connection between Victoria and the extra
territorial person, thing or event to which the 
law applies20 however a remote and general 
connection w ill be sufficient.21

When is there a sufficient 
connection uuith Victoria?
Turning now to Part 2B, the question tha t 
arises is when does a consumer contract have 
a sufficient connection w ith  Victoria in order 
for Part 2B to apply? The requisite connection 
required in other statutes includes contracts 
entered into w ith in  the jurisdiction,22 or that 
are to be performed w ith in  the jurisdiction,23 
or that are to be governed by the law o f the 
jurisdiction but for a choice o f law clause to 
the contrary.24 Given tha t only a remote and 
general connection is required between the 
consumer contract and Victoria, it can be 
inferred tha t any contract where the consumer 
is located in Victoria w ill be subject to Part 2B, 
regardless o f where the supplier is located.
This proposition is however subject to some 
difficulty. For example, what if  a Sydney 
resident agrees under a two year contract to 
be supplied with a mobile telephone service 
from a telecommunications provider in Sydney 
and one year into the agreement moves to 
Victoria. Will the agreement with the Sydney 
telecommunications provider be subject to the 
Fair Trading Act? This is an interesting question 
and one that is very d ifficu lt to answer. A court 
will be troubled with such a scenario because 
the Act does not stipulate how a court is to 
determine whether there is sufficient connection 
between a consumer contract and Victoria. It 
does not stipulate for example that the Act will 
apply if  Victorian law would have governed the 
agreement or if  the agreement was entered into 
by the consumer in Victoria or provide some 
other basis o f connection with Victoria. This will 
force the courts to find an appropriate formula 
that will determine the limits o f the extra
territorial application o f the Act. They will need 
to determine what the appropriate localising 
factor is in order to do so.25

The effect of choice of lauu and 
jurisdiction clauses
A further question that arises is what i f  there is 
a choice o f law clause that has selected another 
forum's law to govern the contract where the 
agreement has a sufficient connection w ith  
Victoria? It is likely tha t the contract w ill still 
be subject to the Fair Trading Act because the 
statute expressly states, under section 6, that

it  applies inside and outside Victoria, which 
implies tha t even if  another forum's law governs 
the agreement, it  w ill still be subject to the 
Act.26 Thus the only requisite is that the contract 
is remotely and generally connected w ith 
Victoria. The choice o f law clause o f the parties 
w ill not however be invalidated but instead be 
overridden to the extent tha t the Fair Trading 
Act applies to the contract.27 
W hat if  there is a jurisdiction clause tha t 
stipulates tha t the consumer may only bring 
an action in a forum outside Victoria? There 
are two ways tha t a court w ill in these 
circumstances be able to reject or not enforce 
such a clause. The firs t is on the grounds that 
the clause offends the policy o f Fair Trading 
Act, tha t is, to protect consumers.28 The 
consumer could argue tha t i f  an action were 
to be brought in the foreign forum, then the 
protection afforded by Part 2B would be lost. 
The second way a court may reject or not 
enforce a jurisdiction clause in a consumer 
contract is to find tha t the clause is unfair 
pursuant to section 32W o f the Act. By finding 
tha t the term is unfair it then becomes void 
and thus unenforceable (s. 32Y(1)). This w ill 
depend however, on how section 32W is 
interpreted. One o f the factors listed in section 
32X when determining whether a term is 
unfair is to look at whether the term has the 
object or effect o f lim iting the consumer's 
right to sue the supplier (s. 32X(k)). Thus, it 
could be argued tha t a foreign jurisdiction 
clause effectively lim its the consumer's right to 
sue the supplier in a Victorian court or tribunal 
and thus is unfair and void.

UJhat d o e s  th is  mean for 
internet traders?
In 2002, the Ministerial Council on Consumer 
Affairs (MCCA) directed the Standing 
Committee o f Officials o f Consumer Affairs 
(SCOCA) to establish a national working party 
to examine whether a national consistent 
regulatory regime should be adopted to deal 
w ith  unfair terms in consumer contracts. A 
discussion paper was released by the Unfair 
Contract Terms Working Party in January 2004 
seeking views from the wider community on the 
need for unfair contract terms regulation and 
the best model that should be adopted taking 
into account Victoria's prohibition of unfair 
terms contained in Part 2B o f the Fair Trading 
Act.29 A report on the outcome o f the discussion 
paper was scheduled to be provided to the 
MCCA by August 2004 but to date there has 
been no report made available to the public. 
Regardless o f whether or not a national approach 
is adopted to deal w ith unfair terms, traders 
dealing w ith Victorian consumers must be aware 
that i f  their contracts contain unfair terms then 
they risk breaching the Fair Trading Act despite 
any foreign choice o f law clause. Furthermore, 
foreign jurisdiction clauses may not protect 
suppliers from having to defend an action in a 
Victorian court or tribunal for using unfair terms 
in their contracts. This is particularly important 
for internet traders who commonly are not 
located in the same State, Territory or even 
country as their customers and often use and 
rely contractually on jurisdiction and choice of 
law clauses to minimise their legal risks. The risks 
are even greater for internet traders located in 
other States or Territories in Australia as opposed 
to suppliers located in other countries. This is
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because judgments are usually very d ifficu lt 
and expensive to enforce against an overseas 
defendant (unless they have assets in Australia) 
whereas enforcing judgments against defendants 
located in Australia is much easier and cheaper.
The fo llow ing scenario provides an indication 
o f how a complaint against an internet trader 
could be dealt w ith  under the new laws.

Scenario
Internet Company XYZ Pty Ltd (XYZ) 

located in Queensland provides an email 
web hosting service where customers pay 
a fee for the ir emails to be hosted on XYZ's 
servers. Joe Bloggs, located in Victoria, 
purchased over the internet a yearly 
subscription to XYZ's email service because 
it  offered an unlim ited amount o f email 
storage per customer.
Subsequently, after using the web hosting 

service for one month, XYZ placed a 
restriction on the amount o f emails tha t 
each customer could store on its servers.
Joe was upset by this change and called 
XYZ to complain. XYZ s ta ff explained 
to Joe tha t the contract tha t he agreed 
to stipulated th a t restrictions on email 
storage could be placed by XYZ at any 
time and tha t i f  he wanted to cancel the 
service he would have to pay the prescribed 
cancellation fee pursuant to the agreement. 
Joe decided to read his agreement carefully 
and in doing so realised tha t he had also 
agreed for his contract w ith  XYZ to be 
governed by the laws o f Queensland. 
Furthermore, a clause in the contract 
provided tha t any claim or dispute arising 
from the agreement must only be made in 
the courts o f Queensland.
Joe felt that his contract was not fair 

and filed a complaint w ith the relevant 
Victorian forum -  in his case the Victorian 
Civil and Administrative Tribunal (VCAT))
-  to determine whether his contract with 
XYZ contained any unfair terms pursuant 
to Part 2B of the Fair Trading Act 1999 
(Vic). Although there is no authority to 
provide guidance on how VCAT will treat 
the complaint, it  is more likely than not (for 
the reasons discussed previously) that VCAT 
will accept and adjudicate Joe's complaint 
despite the jurisdiction clause requiring him 
to make his claim in a Queensland court and 
the choice o f law clause providing that the 
laws of Queensland govern the contract. If 
that is the case, VCAT will determine whether 
the terms permitting XYZ to place restrictions 
on email storage and requiring Joe to pay a 
cancellation fee are unfair and void._________

Nick Moustakas
Legal Officer

This article is an extract from the research 
paper 'Unfair Contract Terms in Victoria: Raising 
the Bar in Consumer Protection?' for the LLM 
course 'Dispute Resolution in the Cyberspace 
Era', University o f Melbourne (submitted 24 
December 2003). Parts have been modified.
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