
in some quarters as to whether this was 
the case. It was believed that Aboriginal 
artists drawing upon a pre-existing 
tradition could not prove the required 
element of originality to establish 
copyright ownership.14 That position has 
now been dispelled and Aboriginal artists 
receive the hill protection of copyright 
law. Further, Aboriginal artists have 
available to them mechanisms by which 
Australian law will recognise and provide 
remedies relevant to the wider social, 
political and religious concepts 
underpinning the production of artistic 
works in Aboriginal communities. The 
courts are willing to take into account 
these matters in, for example, the 
assessment and determination of damages 
as was done in the Carpets case.15 The 
Bulun Bulun case indicates that the courts 
are able to provide remedies to persons 
other than the artist concerned in 
appropriate circumstances. It appears to 
the writer that, at least in the case of 
unauthorised reproduction of Aboriginal 
artistic works, the law provides adequate 
protection for both the rights of the artist

and the Aboriginal community 
concerned. Nevertheless, there still 
remains a call from some quarters for law 
reform to fulfil some undetermined 
lacuna in the law. Following the Bulun 
Bulun case the question has to be asked, 
what more is needed other than possibly 
legislation declaring the law as 
pronounced by the Federal Court?

1 John Bulun Bulun & Anor vR&T Textiles Pty 
Ltd (1998) 157 ALR 193, Federal Court of 
Australia, Von Doussa J, 3 September 1998 
{‘Bulun Bulun case’).
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4 Bulun Bulun case at 195.
5 Bulun Bulun vNejlam Investments, Unreported 
proceedings 1988, before Olney J, which were 
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Copyright: The case of Johnny Bulun Bulun" 
[1989J10 European Intellectual Property Review 
346.
6 M v Indofum 11994) 54 FCR 240. The name of 
the Applicant in this case commenced with the 
letter M. He was also the Second Applicant in

Bulun Bulun v R&T Textiles. M died in late 1998 
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7 Bulun Bulun case at 198-199.
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12 Bulun Bulun case at 210-211.
13 ibicf at 211-212.
14 See Report of the Working Party on the 
Protection of Aboriginal Folklore, Department of 
Home Affairs and the Environment, 1981.
15 M v Indofum [1994] 54 FCR 240. The name 
of the Applicant in this case commenced with the 
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“If You Think Digital Watches 
Are a Pretty Neat Idea

Therese Catanzariti analyses the Copyright (Digital Agenda) Bill.

O
n 26 February 1999 the Attorney 
General and the Minister for 
Communications, Information 
Technology & the Arts released for public 

comment an exposure draft of the 
Copyright Digital Agenda Bill (“Bill”)2 
and accompanying explanatory 
commentary (“Commentary”).

The Bill is designed to amend the 
Copyright Act 1968 (Cth) (“Act”) to 
ensure Australian law is consistent with 
international standards in international 
treaties.1 It follows the Copyright 
Convergence Report,4 a Discussion 
Paper5 and consultation with copyright 
owners, users and other stakeholders.

The closing date for submissions on the 
Bill was 19 March 1999. The Attorney 
General has said he intends to introduce 
the Bill before the end of the current 
sittings, which at the time of publication 
was expected to run until 31 March.6

EXCLUSIVE RIGHT TO 
COMMUNICATE 
TO THE PUBLIC

The Bill provides that the exclusive rights 
of copyright in a literary, dramatic, artistic 
and musical work, a sound recording, a 
cinematograph film, a television 
broadcast and a sound broadcast will 
include the exclusive right to 
communicate the work or other subject 
matter to the public.7 This replaces the 
current right to broadcast and the right 
to transmit by cable to subscribers to a 
diffusion service.® Published editions are 
not proposed to be accorded the right.

“Communicate” means to “electronically 
transmit or make available on-line sounds 
and/orvisual images5 that are not capable 
of being heard or seen except by the use 
of reception equipment".10 The definition 
is deliberately not technology specific.11

The right to communicate to the public 
is distinct from the public performance 
right by the use of the words “reception 
equipment”12 in the definition of

“communicate” and a new section13 
which expressly states that 
communication to the public is not a 
performance.

The phrase “to the public” has been 
defined as “to the public within or outside 
Australia”,14 The Discussion Paper15 
stated that the phrase “to the public” has 
been accepted to mean “the copyright 
owner’s public”, that is, the nature of the 
audience is such that the copyright owner 
would be entitled to expect payment for 
the use of the copyright material by the 
particular audience.16 17

WHO IS “COMMUNICATING 
TO THE PUBLIC”

The Bill provides that a communication 
is taken to be made by the person 
responsible for determining the content 
of the communication.18

This means that if a person is merely 
relaying a communication whose content 
is determined by someone else and does 
not take responsibility for the content of
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system, in place of the current “buy-out” 
system.

However, the Bill46 is not limited in its 
terms to pay television operators even 
though the Commentary47 and a 
representative from the Attorney- 
General’s Department4® has said that it 
only applies to pay television.

TRANSITIONAL PROVISIONS*

One of the weaknesses of the Bill is the 
lack of transitional provisions. A 
representative of the Attorney General45 
said that the transitional provisions will 
not be drafted until the Bill is introduced 
into Parliament

The issues are:

• whether the rights will apply to work 
and other subject matter which 
already exist;

• if it does apply to work and other 
subject matter which already exist, 
who will be the owner of the rights.

This is particularly important in the case 
of cinematograph films or multi-media 
works, which may incorporate a number 
of literary, dramatic, artistic or musical 
works, sound recording and other 
cinematograph films (such as film clips).

EXISTING WORKS

If the new rights apply to existing works, 
the user of copyright will need to 
determine:

• all of the relevant works and other 
subject matter within the film/multi­
media work;

• who are the owners of all of the 
relevant works and other subject 
matter;

• find the owners of all of the relevant 
works and other subject matter;

• renegotiate with the owners of the 
relevant works and other subject 
matter.

This could be administratively complex 
and costly, particularly in the case of older 
works or foreign works where the 
documentation may not exist or be easily 
accessible.

WHO OWNS THE NEW 
RIGHTS IN EXISTING WORKS

If the rights apply to existing works, one 
of the critical issues is determining who 
will be the owner of the right.

If the new rights vest in the person who 
has a binding contract with the author 
for an assignment of all rights, then the 
later user of copyright may only need to 
locate the person who owns rights in the 
multi-media product, on the basis that 
this person may have secured all rights 
in the works or other subject matter 
incorporated in the multi-media product. 
For example, it is standard practice that 
a film producer obtains an assignment of 
all rights from all contributors to the film, 
such as the script writer, actors, director, 
costume designers, the set designers, 
cinematographer etc.

For example, if the new rights vest in the 
person who has entered into binding 
contracts with the author, a webcaster 
who wants to use a cinematograph film 
may only need to locate the producer of 
the film, and secure a licence from the 
producer.

However, if the new rights vest in the 
individual authors, the webcaster will 
need to renegotiate with the individual 
contributors to the film, such as costume 
designers, the set designers, the writers, 
the script editors, the director (for 
example, to the extent that they changed 
the script during shooting) etc. This may 
well be impossible.

There is also an issue in that the producer 
may have granted the right to broadcast 
by wireless telegraphy to a free-to-air 
television broadcaster, and the right to 
transmit by cable to a pay-TV operator. 
If the new “communication to the public” 
right applies to existing works, it is not 
clear who controls the right to 
communicate. A webcaster may need to 
secure a quitclaim from each of the 
broadcaster and pay television operator 
acknowledging that the webcaster is 
entitled to webcast the film, as well as a 
licence from the owner of the rights in 
order to satisfy itself that it has the 
necessary rights to webcast material 
through the Internet.
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Is The “User Pays” Principle at Risk 
in Australia’s Copyright Act?

Simon Lake of Screenrights spoke at the ‘Copyright Futures Seminar’ about the organisation's
concerns regarding the CLRC recommendations to expand the ‘fair dealing1 rules.

S
creenrights is the copyright 
collecting society whose 
membership consists of underlying 
rights holders in Australian broadcast 

programs including producers, 
distributors, scriptwriters, owners of 
music and other rights holders in film and 
television programs.

Formerly known as the Audio-Visual 
Copyright Society, we are the non-profit 
collecting society established for the 
purposes of administering a scheme under 
the Copyright Act 1968 (Cth) 
(“Copyright Act”) which allows

programs to be copied from television and 
radio by Educational Institutions for 
educational purposes. This includes 
schools, universities, TAFES and for- 
profit colleges and institutions.

Since we have been set up to administer 
this scheme, we have developed a number 
of other schemes for members including 
a similar voluntary scheme in New 
Zealand. In addition, Screenrights 
collects cable retransmission royalties for 
members in Europe, the USA and 
Canada. We have over 1,000 members in 
40 countries.

For Screenrights copyright is obviously 
our business.

In the recently reported words of Lesley 
Ellen Harris, the author of “Digital 
Property”: “intellectual property is hot 
property”.

In Harris’ words:
“we are surrounded by digital assets 
- data bases, images, sound and video 
files - some already in digital form; 
others waiting to be converted. These 
are destined to become more and 
more valuable. ”
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