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Copyright in the 2010s
The Decisions that Defined the Decade
Rebecca Dunn, partner, and Natalie Zwar and Caitlin Meade, 
lawyers, Gilbert + Tobin, discuss the evolution of copyright law in 
the 2010s and where copyright law is headed in this new decade.

Copyright Act 1968
Act

Case Law
Originality

IceTV

1 Copyright Amendment (Digital Agenda) Act 2000 (Cth). 
2 Universal Music Australia Pty Ltd v Cooper [2005] FCA 972; Cooper v Universal Music Australia Pty Ltd 

[2006] FCAFC 187 (Cooper)
3 Universal Music Australia Pty Ltd v Sharman License Holdings Ltd (2005) 222 FCR 465
4 IceTV Pty Ltd v Nine Network Australia Pty Ltd [2009] HCA 14 (IceTV).
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of Change
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Editors’ Note
Dear readers,

Happy new year, happy new decade, and (most 
momentously) happy new edition of the CLB!

We hope you are staying safe in these uncertain times.  

We are pretty sure that the new decade has already used 
up its quota of horrible, and it’s only March 2020. We hope 
that you are all keeping safe and sound, and that this edition 
helps to alleviate the isolation. Worst case, it may help to 
alleviate the toilet paper shortages. 

This will pass. And before too long, we will be back together 
meeting at seminars and cocktail parties and being whatever 
the opposite is of socially distant (“antisocially intimate”?). 

Speaking of the new decade, this new edition has a special 
‘new decade’ theme. We have procured for you a range of 
thought leaders (and also Eli) to discuss the previous decade 
in relation to a specific body of law, and suggest an agenda 
for the new decade. For older CAMLA members, this might 
be a really nice stroll down memory lane as you reflect on a 
decade’s worth of matters on which you worked, judgments 
you read, and fascinating CAMLA seminars you attended. For 
younger CAMLA members, this is a really great way to catch 
up on what was taking place before you joined the scene, 
and provide some helpful context for the matters you’re 
thinking about and working on today. And if you’re reading 
CLB, you’re hopefully self-isolating responsibly and not 
converging on Bondi Beach. 

We have our friends at Gilbert + Tobin, Bec Dunn, Natalie 
Zwar and Caitlin Meade, take us through copyright law. 
Everyone’s favourite Emma Johnsen, of Marque Lawyers, 
walks us through eSports. Telco experts Joel von Thien and 
Jono Selby, from Clayton Utz, discuss telecommunications. 

Minters’ Katherine Giles describes the decade in contempt 
law, suppression orders and open justice. Patrick Fair of 
Patrick Fair Associates provides an overview of national 
security law as it relates to technology. Maddie James and Jim 
Micallef from Corrs tell us what’s been (not) happening in the 
privacy tort space over the last decade, and what might yet 
be to come in the 20s. Sophie Dawson and Phil Gwyn from 
Bird & Bird summarise the previous decade in defamation law. 
And Baker McKenzie’s Eli Fisher has a look at data privacy law.

But wait, you want more? CAMLA Young Lawyer, Claire 
Roberts, of counsel, profiles Associate Professor Jason 
Bosland, media law expert at Melbourne University to chat 
about his career and some of his thoughts on defamation 
and suppression orders across the decades.

CAMLA kept us in touch throughout the 2010s. In touch with 
the law. In touch with key industry developments. In touch 
with each other. Our confident prediction for the coming 
decade, especially these very strange, chaotic, WFH times, is 
that CAMLA will play an identical - if more important - role.

To that end, check out the ad within for the webinar on 
Coronavirus, Contracts and Cancellations in the Tech-Media 
space, hosted by Baker McKenzie’s TMT team on 8 April 2020. 
Please don’t stockpile tickets. There’s enough to go around.

We also report on the magnificent CAMLA Young Lawyers 
networking event at Clayton Utz.

There’s a lot going on in our space, and the next edition - 
shortly to follow - will cover these developments. In the 
meantime, stay safe and look after each other. (And don’t send 
in angry letters to the editor about whether, technically, the 
new decade starts on 1 January 2021. We’re not interested.) 

Ash and Eli
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Phone Directories
IceTV 

Telstra Corporation Limited v Phone 
Directories Company Pty Ltd 

Phone Directories 
case

8
5 IceTV at [42]. 
6 IceTv at [43].
7 IceTV at [168]. 
8 Telstra Corporation Limited v Phone Directories Company Pty Ltd [2010] FCAFC 149 (Phone Directories Full Federal Court). 



  Communications Law Bulletin Vol 39.1 (April 2020)  3

9

IceTV

 

Fairfax v Reed

Fairfax Media Publications 
Pty Ltd v Reed International Books 
Australia Pty Ltd
Fairfax v Reed

Australian Financial 
Review

There may well be writings of 
original words or phrases that simply 
do not reach the level of constituting 
a “work”, regardless of literary merit. 
This is not just because they are 
short, as a deal of skill and effort can 
go into producing, for example, a 
line of exquisite poetry. It is because, 
on its face and in the absence of 
evidence justifying its description as 
a literary “work”, the writing does 
not, qualitatively or quantitatively, 
justify that description. A headline 
is, generally, no more than a 
combination of common English 
words (Dicks v Yates at 88 per Jessel 
MR). It ‘does not involve literary 

substantial to justify a claim to 
protection’ (Francis Day at 122-
123); it does not, in the words of 
Jacobson J in Sullivan at [112], have 
‘the requisite degree of judgment, 
effort and skill to make it an original 
literary work in which copyright may 
subsist’ for the purposes of the Act.

IceTV Phone 
Directories

9 Phone Directories Federal Court at [162]-[166].
10 Phone Directories Full Federal Court at [101], [102].
11 Phone Directories Full Federal Court at [7], [119]. 
12 Phone Directories Full Federal Court at [127].
13 Fairfax v Reed at [36]. 
14 Fairfax v Reed at [45]. 
15 Larrikin Music Publishing v EMI Songs Australia (2010) 263 ALR 155 (Larrikin Federal Court) at [82], [84]. 
16 Larrikin Federal Court at [80]-[81]. 
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Substantial Part
Larrikin Music

in Larrikin 
Music Publishing v EMI Songs 
Australia

EMI

IceTV

 “One may wonder whether the 
framers of the Statute of Anne 
and its descendants would have 
regarded the taking of the melody 
of Kookaburra in the impugned 
recordings as infringement, rather 
than as a fair use that did not in any 

to Ms Sinclair for her intellectual 
effort in producing Kookaburra.”

Authorisation
Roadshow v iiNet

Roadshow v iiNet

Cooper Kazaa

17 Larrikin Federal Court at [101]. 
18 Larrikin Federal Court at [158]
19 Larrikin Federal Court at [42] 
20 Larrikin Federal Court at [336]
21 Larrikin Federal Court at [284] 
22 Larrikin Federal Court at [297]
23 EMI Songs Australia Pty Limited v Larrikin Music Publishing Pty Limited [2011] FCAFC 47 (Larrikin Full Federal Court).
24 Larrikin Full Federal Court at [86].
25 Larrikin Full Federal Court at [51]. 
26 Larrikin Full Federal Court at [101]. 
27 EMI Songs Australia Pty Limited & Anor v Larrikin Music Publishing Pty Ltd [2011] HCATrans 284.
28 Roadshow Films v iiNet (2010) 263 ALR 300 [400] (iiNet Federal Court). 
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the concept and the principles of 
the statutory tort of authorisation 
of copyright infringement are 
not readily suited to enforcing 
the rights of copyright owners in 
respect of widespread infringements 
occasioned by peer-to-peer 

29 iiNet Federal Court at [451]. 
30 Roadshow Films Pty Limited v iiNet Limited [2011] FCAFC 23 (iiNet Full Federal Court). 
31 iiNet Full Federal Court, Emmett J [174]; Jagot J [401]; Nicholas J [694]-[700].
32 iiNet Full Federal Court, Emmett J [174]; Jagot J [426]; Nicholas J [720]. 
33 iiNet Full Federal Court, Emmett J [184]-[194]; Jagot J [408]-[415]; Nicholas J [748]-[749]. 
34 iiNet Full Federal Court , Emmett J [210]-[211].
35 iiNet Full Federal Court, Nicholas J [783]: “The fact that the respondent may not have acted on the AFACT notice even if they had contained additional 

information is besides the point”. 
36 iiNet Full Federal Court, Emmett J [210]-[211]; Nicholas [765]. 
37 iiNet Full Federal Court, Emmett J [210].
38 iiNet Full Federal Court, Emmett J [210]. 
39 iiNet Full Federal Court, Jagot J [405]. 
40 Roadshow Films Pty Ltd v iiNet Limited [2012] HCA 16 (iiNet High Court).
41 iiNet High Court at [146]. 
42 iiNet High Court at [79].
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of enforcement which such 
infringements pose for copyright 
owners have been addressed 
elsewhere, in constitutional settings 
different from our own, by specially 
targeted legislative schemes, some 
of which incorporate co-operative 
industry protocols[84], some of 
which require judicial involvement 
in the termination of internet 
accounts, and some of which provide 
for the sharing of enforcement costs 
between ISPs and copyright owners.

The Communication RightI

Pokémon Company International, 
Inc. v Redbubble Ltd
Pokemon v Redbubble

Cooper

iiNet 

Preliminary Discovery
iiNet 

43 Pokemon v Redbubble at [46]. 
44 Pokemon v Redbubble at [48]. 
45 Hells Angels Motorcycle Corporation (Australia) Pty Limited v Redbubble Limited [2019] FCA 355. 
46 Dallas Buyers Club LLC and another v iiNet Ltd and others (2015) 327 ALR 670 at 689
47 Dallas Buyers Club LLC and another v iiNet Ltd and others (2015) 327 ALR 670 at 689
48 Dallas Buyers Club LLC and another v iiNet Ltd and others (No 4) (2015) 327 ALR 702 at [34]
49 Dallas Buyers Club LLC and another v iiNet Ltd and others (No 4) (2015) 327 ALR 702 at [35]
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Legislative Amendments and 
Review
Section 115A

iiNet

Dallas 
Buyers

The Copyright Amendment 
(Online Infringement) Act 
2015 

CSP

Legislative Review

Copyright and the 
Digital Economy

Online Copyright Infringement 
Discussion Paper

Copyright Amendment (Online 
Infringement) Bill 2015

Inquiry 
Report into Intellectual Property 
Arrangements

Review of Copyright 
Regulations 1969 and the Copyright 
Tribunal (Procedure) Regulations 
1969 

Review of Copyright 
Online Infringement Amendment 

, Consultation on draft 
Copyright Amendment (Service 
Providers) Regulations 2018 to 
implement Safe Harbour Reforms 

Review into the Code 
of Conduct for Copyright Collecting 
Societies 

Digital 
Platforms Inquiry

Copyright 
Modernisation Review

50 Dallas Buyers Club LLC and another v iiNet Ltd and others (No 4) (2015) 327 ALR 702 at [36]

51 Roadshow Films Pty Ltd v Telstra Corp Ltd (2016) 122 IPR 81 (Solarmovie websites, The Pirate Bay websites, Torrentz websites, TorrentHound); Universal Music 
Australia Pty Ltd v TPG Internet Pty Ltd (2017) 126 IPR 219 (Kickass Torrents); Australasian Performing Right Association Ltd v Telstra Corp Ltd (2019) 369 ALR 
529 (injunctions granted in relation to websites which allowed users to rip streamed content from YouTube); Foxtel Management Pty Ltd v TPG Internet Pty 
Ltd (2019) 148 IPR 432 (ShareMovies, SeriesOnline8, Movie4U, SeeHD, StreamDreams, MoviesOnline, WatchSoMuch, TorrentKen, SkyTorrents, Unblocked.lol, 
Unblocked.win, Unblockall, Unblocker and Myunblock). 
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The 2020s
Love is in the Air

Love is in the 
Air 

LIITA

Warm in the Winter 
WITW

France is in 
the air FIITA

Where to from here


