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INCOME MANAGEMENT

IN THE CONTEXT OF FAMILY VIOLENCE

by Virginia Marshall

THE ALRC INQUIRY

The Attorney-General of Australia, the Hon Robert
McClelland MP, requested that the Australian Law
Reform Commission (ALRC’) inquire and report on
the treatment of family violence in Commonwealth
laws, including child support and family assistance
law, immigration law, employment law, social security
law, superannuation law and privacy provisions. As an
aspect of social security law, income management forms
part of the ALRC’s inquiry. Income management is an
arrangement under the Social Security (Administration) Act
1999 (Cth) by which a proportion of a person’s social
security and family payments is quarantined to be spent
only on particular goods and services, such as food,

housing, clothing, education and health care.

The ALRC was requested to consider what, if any,
improvements could be made to relevant legal
frameworks to protect the safety of those experiencing

family violence.

The ALRC concludes that the complexity of family
violence and the intertwining of family violence in a
number of the ‘vulnerability indicators’ that trigger the
imposition of compulsory income management leads
to serious questions about whether it is an appropriate
response. The ALRC proposes that there should be a
flexible and voluntary form of income management
offered to people experiencing family violence to ensure
that the complex needs of victims are provided for and

their safety protected.

The ALRC also proposes a review of the voluntary
income management measures and streams to provide
welfare recipients experiencing family violence with a

flexible opt-in and opt-out measure.

DEFINING FAMILY VIOLENCE

In 2010, the ALRC concluded a major inquiry with the
New South Wales Law Reform Commission (‘NSWLRC’)
into certain aspects of family violence, which focused on
the interaction of laws across the federal and state divide.

The final report contained 187 recommendations for

reform to improve legal frameworks and practice in

responding to family violence.

A staggering statistic reported by the National Council
to Reduce Violence Against Women and their Children
was the estimate that, ‘[a]bout one in three Australian
women experience physical violence and almost one
in five women experience sexual violence over their
lifetime’." As the Council identified, violence ‘knows
no geographical, socio-economic, age, ability, cultural or

religious boundaries’.?

The ALRC and the NSWLRC included in their
recommendations that state and territory legislation should
contain a provision that explains the nature, features and
dynamics of family violence?, because family violence has
a particular impact on Indigenous peoples, culturally and
linguistically diverse, lesbian, gay, bisexual, transexual and
intersex people, older people and people with disabilities.
Incidences of family violence are underreported and
continue to have a detrimental impact on children. In the
current inquiry into the treatment of family violence under
Commonwealth laws, the ALRC has examined the nature,
features and dynamics of family violence across the range
of laws under review—including the Social Security Act
1991 and the Social Security (Administration) Act 1999 (Cth).

The proposal is to adopt the following consistent
definition of family violence:
violent or threatening behaviour, or any other form of behaviour,
that coerces or controls a family member or causes that family
member to be fearful. Such behaviour may include but is not
limited to:
(a) physical violence;
(b) sexual assault and other sexually abusive behaviour;
(c) economic abuse:
(d) emotional or psychological abuse;
(e) stalking;
(f)  kidnapping or deprivation of liberty;
(g) damage to property, irrespective of whether the victim
owns the property;
(h) causing injury or death to an animal irrespective of

whether the victims owns the animal; and



i

) behaviour by the person using the violence that causes
a child to be exposed to the effects of behaviour

referred to in (a)~(h) above.*

FAMILY VIOLENCE AND INCOME MANAGEMENT

Income management was first introduced in 2007 as
part of the Northern Territory Emergency Response
(‘NTER’) to allegations of child abuse in specific
Indigenous communities. Under the Social Security and
Other Legislation (Welfare Payment Reform) Act 2007 (Cth),
the NTER imposed income management upon peoples
receiving income support or family assistance payments

in 73 prescribed communities.®

The Australian Government implemented the income
management legislation as a ‘special measure’ for the
purposes of the International Convention on the Elimination
of All Forms of Racial Discrimination® and the Racial
Discrimination Act 1975 (Cth) (‘RDA).” In 2010, the
income management regime was amended,? following
legal challenges to the NTER legislation on the basis of
racial discrimination against Indigenous peoples.® From
1 July 2010, a person may be income managed under
either the compulsory or voluntary measure, whereby a
percentage of their payments is quarantined as ‘priority
needs’ including food, rent and utilities." These measures
change the way a person receives their payment through a
BasicsCard system at approved stores." The submissions

received by ALRC cite serious flaws with the BasicsCard.

The Australian Government announced in the 2011-2012
Budget that income management will, from July 2012,
apply to all Australians in a non-discriminatory manner
and no longer be a part of the NTER policy;'? irrespective
of race or ethnicity.”™ As the NTER is set to expire in
August 2012, the government will be continuing a new

phase of the intervention.™

COMPULSORY AND VOLUNTARY MANAGEMENT
MEASURES

The compulsory quarantining of a person’s welfare
payment is controversial. ‘Compulsory income
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management’'® involves around 30 to 100% of a person’s

social security payment being ‘quarantined’ for ‘priority
goods and services’,'® including food, housing, clothing
and education. The ‘excluded goods’ list includes alcohol

and tobacco."”

Compulsory Income Management is implemented'® under
the following measures: Vulnerable Welfare Payment
Recipient, Parenting/Participation, Disengaged Youth,
Long-term Welfare Payment Recipient, Child Protection'

School Enrolment and Attendance measure, the Cape York
model, and the NTER.?°

Income management is commonly referred to as a
‘conditional welfare’ because it is devised to change
social behaviour. ‘Conditional welfare” programs include
punitive and rehabilitative elements. Income management
operates on both levels.?' The Voluntary Income
Management measure is not flexible enough for people
experiencing family violence. Under Voluntary Income
Management a welfare recipient must remain on income
management for a minimum of 13 weeks;?? an application
to terminate the agreement, states that a period of 21 days

must elapse before making a new agreement.?

Both the voluntary and the compulsory forms of income
management are too complex for people experiencing

family violence.

THE VULNERABILITY ‘“TRIGGERS’

Compulsory income management may be triggered by
the ‘vulnerability’ indicators set out in the Guide to Social
Security Law. Family violence may be the overall context
and cause of particular indicators assessed under these

indicators, cither individually or together.

The Guide?* and the Social Security (Administration)
(Vislnerable Welfare Payment Recipient) Principles 2010 provide
examples of such indicators , including financial hardship,
financial exploitation, failure to undertake reasonable self-
care, homelessness or risk of homelessness.?® Centrelink
staff must consider whether the person is experiencing an
indicator of vulnerability and whether they are applying
appropriate resources to meet some or all of priority needs.
Income management is triggered by these indicators?

and assessed.?’

There is no express reference to family violence as an
indicator of vulnerability in the Guide® or the Social Security
(Administration) Act. The Guide recognises links between
the indicators of vulnerability and family violence.?® For
example, ‘financial exploitation’ subject to undue pressure,
harassment, violence, abuse, deception or exploitation,
including by family and community members’.3 The
decision-making principles in the Guide don’t identify
why, or how, income management may assist a person

experiencing family violence.®'

EXEMPTION PROCESS
The Guide to Social Security Law sets out some ‘core
principles’ that should be applied in cases where a

person seeks an exemption from income management.
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These principles, in part, state that income management
promotes personal responsibility and positive social
behaviour. Exemptions are not available under all income
management measures. Generally, the welfare recipient
must provide evidence, preferably in writing, to apply for
an exemption. A person applying for an exemption has to
demonstrate that; they are not experiencing hardship or
deprivation, that they can meet their priority needs and
can budget, are not vulnerable to financial exploitation
or abuse, and can demonstrate socially responsible

behaviour, particularly in the care of children.

Exemptions from income management can be sought
by people under various measures where the person is
in a specified class, without dependent children or with
dependent children, a full-time student or a school-age
child. The availability of these exemptions is subject
to meeting a range of conditions in the Social Security
(Administration) Act.3? The Minister has discretion, under
s 123UGB, to specify a class of welfare payment recipients
as exempt from income management. For example, the
School Enrolment and Attendance Measure is subject
to Compulsory Income Management, where conditions
are attached to income support and family assistance
payments for enrolled children of compulsory school
age who are not attending school regularly.**A person on
income management may qualify for an exemption under
s 123UGD of the Social Security (Administration) Act if the
person has school-aged children who are enrolled and
attending, or participating in other prescribed activities,
and it can be ‘satisfied that there were no indications of
financial vulnerability in relation to the person during the

12-month period ending immediately before the test time’.

The general approach to exemptions from income
management, as reflected in the core principles, would make
it difficult for most people experiencing family violence to
obtain an exemption, because the principles identifying the
indicators of vulnerability also affect people experiencing
family violence. The difficulty of meeting the requirements
for exemption under the Social Security (Administration) Act
are exacerbated where people experiencing family violence
live in rural, remote or discrete communities, because they
have limited access to and delivery of support services,
limited access and provision of low income housing and
temporary accommodation, as well as the high costs of’
goods and services that impose hardship on maintaining

their priority needs.

DISCLOSURE ISSUES
The prospect of the imposition of income management

may lead to non-disclosure of family violence, which may

be bound up in the vulnerability indicators. Victims of
family violence may prefer not to disclose family violence
for fear that income management is imposed; choosing to
stay in an abusive relationship rather than to leave, which

undermines the Crisis Payment.

AN ALTERNATE MODEL - THE CAPE YORK MODEL

The Cape York Welfare Reform model, legislated under
the Family Responsibilities Commission Act 2008 (QIld)
(‘FRCA), 1s an alternate model under the Social Security
(Administration) Act. It is described as ‘conditional income
management™® and has been trialled in the Cape York
communities of Aurukun, Coen, Hope Vale, Mossman

Gorge and associated outstations.*®

The FRCA establishes the Families Responsibilities
Commission (‘FRC’). The FRC may make decisions
by agency referrals concerning matters including school
attendance, enrolment and child safety*” The FRC has
power to hold a conference hearing and may refer the
person to Centrelink for income management.®® The
FRC may require a person be managed for at least three
months, but not more than one year.®® The FRC advises
Centrelink on payments to be managed— usually 60 or
75 per cent of regular fortnightly payments, including

advance and lump sum payments.*°

The main difference between the Cape York model and
that of the Social Security (Administration) Act (Cth) is
that the Cape York model does not impose the blanket
quarantining of payments.*! This is reflective of the fact
that income management is designed to meet the needs
of individuals and community.*?> The Social Security
(Administration) Act and the FRCA have differing policy
and legislative outcomes under the income management
process. The FRCA is considered ‘different’ from
the income management regime as it is based upon
culturally appropriate community engagement,*
where hearings are based upon the principles of natural
justice,* procedural fairness and not bound by evidence
rules.”® Income management applies as a last resort.*®
Under the FRCA, when a person requests or is granted
a termination of their voluntary, the FRC can refuse
an amendment or the termination of the agreement.*’
Under the Social Security (Administration) Act, the person
is not prevented in exercising their right to request and

receive a termination.

CONCLUSION
Income management measures continue to be strongly
debated and operate upon the most disadvantaged people

in Australia, those who receive Centrelink support.



Government policy continues to operate on an assumption

that income management improves wellbeing,.

The ALRC considers that compulsory income management
hinders access to welfare and support for victims of family
violence and should be abolished. A more flexible ‘opt-in
and opt-out’ voluntary approach to income management
provides a more measured response. Future reform should
focus on ensuring individual autonomy and respecting the

core principles of human rights.

The ALRC acknowledges that the Cape York model
provides some improvement with greater flexibility in
some areas and a focus on the individual. In contrast with
the Social Security (Administration) Act model, the Cape York
model provides more engagement and empowerment
of the individual, and the decision-making process. The
ALRC considers that any compulsory measure should be
abolished and a more flexible ‘opt-in and opt-out’ system

for people experiencing family violence.

The ALRC recognises that the strategies and outcomes
in the National Plan to Reduce Violence against Women and
Their Children (2010-2022) sit in contrast with the national
policy of income management by quarantining a person’s
income, eliminating choice and providing minimal
flexibility for people experiencing family violence.*® The
ALRC’s Final Report will provide further clarity on these

issues.

Virginia Marshall is a Wiradjhuri woman and a Senior Legal
Officer at the Australian Law Reform Commission. Virginia
holds a Master of Laws, Graduate Diploma of Legal Practice,
Bachelor of Laws, Bachelor of Arts (Honours) Bachelor of Vocation
Education and Training.
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