
IN
D

IGENOUS





 
LAW


 B

ULLE


T
IN

 M
a

y 
/ 

Ju
n

e
 2

0
1

2
, 

IL
B

 V
o

lu
m

e
 7

, 
Is

su
e

 3
0

Self-Determination as the Basis for Reconciliation: 

Implementing the UN Declaration on the Rights of 

Indigenous Peoples 

 by Brenda L Gunn

Introduction 

In Canada, the initial relationship between the Crown 
and First Nations was a nation-to-nation one. However, 
this relationship quickly deteriorated. Between 1857 
and 1985, the Colonial and federal government passed 
various pieces of legislation with strong assimilation 
intentions.1 Past attempts to rectify the colonialist basis 
for the current Aboriginal-Crown relationship have 
largely failed. Most notably, this is due to the limited 
interpretation of section 35(1) of the Constitution by 
Canadian courts2 and the failed negotiations to flesh out 
the scope of self-government, as mandated by section 37. 

In the wake of the 2006 settlement of the ‘Indian 
Residential Schools’ class action—a significant 
development in the relationship between the Crown 
and First Nations in Canada—Canada’s Truth and 
Reconciliation Commission was given a mandate to be 
‘forward looking in terms of rebuilding and renewing 
Aboriginal relationships and the relationship between 
Aboriginal and non-Aboriginal Canadians’.3 In this paper 
I argue that to move forward and rebuild and renew these 
relationships, we must rectify the colonial legal history 
in Canada. In this sense, reconciliation must be about a 
process of working together to redefine the relationship 
between Aboriginal people and the Crown. Self-
determination, as acknowledged in the UN Declaration 
on the Rights of Indigenous Peoples (‘UN Declaration’), 
provides the best way to do this.4 

The Right to Self-Determination in the UN 

Declaration on the Rights of Indigenous 

Peoples

The UN Declaration represents a major turning point for 
the way in which the human rights of Indigenous peoples 
are recognised and protected. The UN Declaration 
is based on the principles of non-discrimination and 
equality,5 which means that Indigenous peoples have 
the same right to self-determination as other peoples as 
recognised in international law. While self-determination 
is specifically identified in Article 3, self-determination is 
a foundational right without which Indigenous peoples’ 
rights cannot be fully realised.6 

Self-determination may be exercised differently among 
Indigenous peoples around the world according to their 
own needs and aspirations. UN Special Rapporteur, 
James Anaya, provides one broad conception of self-
determination:

Understood as a human right, the essential idea of self-

determination is that human beings, individually and as 

groups, are equally entitled to be in control of their own 

destinies, and to live within governing institutional orders 

that are devised accordingly.7 

Thus, as Claire Charters notes, self-determination has 
an important political element in that:

it relates to distributions of power and appropriate power-

holders, and includes within it the right of peoples to choose 

how to express their own political aspirations, on the basis 

of equality, and to determine their collective destiny without 

outside interference.8 

Essentially, self-determination for Indigenous peoples is 
about choice: it is the right of Indigenous peoples:

to negotiate freely their political status and representation in 

the states in which they live. This process may be described 

as a kind of belated state-building, through which Indigenous 

peoples are able to join with all the other peoples that 

comprise the state on mutually agreed-upon and just terms 

after many years of isolation and exclusion.9 

If there are violations of the right to self-determination, 
international law and the UN Declaration recognise that 
Indigenous peoples are entitled to a remedy.10 In Canada 
there has been an ongoing violation of Indigenous 
peoples’ right to self-determination because ‘Indigenous 
peoples were never part of state-building’.11 To remedy 
these violations, states have ‘a duty to accommodate the 
aspirations of Indigenous peoples through constitutional 
reforms designed to share power democratically’.12 
While treaty making between Aboriginal people and the 
state initially may have contributed to nation-building 
in parts of Canada, by and large these treaties have not 
been respected or upheld resulting in the exclusion of 
Aboriginal people from the process of nation-building 
in Canada. 
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Self-determination is really about reconciliation: it 
‘must be understood, not simply in terms of end result, 
but in terms of process and of political legitimation’.13 
It is through this process of implementing self-
determination in Canada that we will be able to move 
past the colonial legacy and truly reconcile. We can look 
to the articulations of self-determination in the UN 
Declaration to help guide the reconciliation process. In 
the UN Declaration, self-determination starts with the 
recognition of Indigenous peoples’ own customs, laws 
and traditions. Indigenous peoples’ specific exercises of 
self-determination will be grounded in these laws and 
traditions. 

Some have argued that the UN Declaration provides 
a very limited scope for self-determination arguing 
that the reference in Article 4 to self-government and 
autonomy are the only ways in which Indigenous 
peoples can exercise the right to self-determination.14 
However, this interpretation does not fit with the spirit 
of the UN Declaration and the requirements set out in 
Articles 1 and 2 of equality and non-discrimination. This 
limited interpretation of self-determination continues 
to discriminate against Indigenous peoples by arguing 
that Indigenous peoples do not have the same right to 
self-determination as other peoples. Therefore, such a 
limited understanding of self-determination cannot and 
should not be supported. Article 4 must be interpreted 
in the context of the entire UN Declaration and 
thus Indigenous peoples’ right to self-determination 
includes, but is not limited to, the right to autonomy or 
self-government, as well as a means for financing these 
functions. 

Article 5 of the UN Declaration continues to provide that 
self-determination includes Indigenous peoples’ right to 
maintain their own political, legal, economic, social and 
cultural institutions. The right to self-determination is 
also connected to Articles 20, 33, 34 and 35: the right to 
pursue economic activities; the right to determine their 
own identity or membership in accordance with their 
own customs and traditions; and, the right to their own 
institutional structures which may include legal systems 
and determining the responsibilities of persons to their 
communities.15 

However, self-determination is not limited to control 
over these internal affairs. Several provisions in the 
UN Declaration connect to international aspects of 
Indigenous peoples’ right to self-determination. As set out 
in Articles 6 and 36 of the UN Declaration, Indigenous 
peoples have a right to a nationality and to maintain and 

develop relationships with members of their community 
as well as other communities within or outside their 
respective country. These contacts may be for various 
activities and purposes, and need to be facilitated by 
the state with the cooperation of Indigenous people. 
Article 36 further recognises that Indigenous peoples 
have a right to have relations with other peoples across 
international borders. Article 41 requires governments 
to work with Indigenous peoples to establish ways of 
ensuring Indigenous peoples participate in making 
decisions on issues that affect them, which would 
include ongoing participation in international forums. 
A final aspect that supports a broader understanding of 
the right to self-determination is that the preamble also 
recognises that treaties between Indigenous peoples and 
the state are matters of international concern and have an 
international character in some circumstances.16 

Promoting Reconciliation by 

Implementing Self-Determination in 

Canada 

Aboriginal peoples’ right to self-determination has 
been continuously violated by Canada exercising 
power over Aboriginal people and setting the terms for 
Aboriginal peoples’ participation in the Canadian state. 
There are many different options on how to rectify 
the ongoing violation of Aboriginal peoples’ right to 
self-determination. Most likely, there will not be one 
solution that will work for all Aboriginal people. Each 
people (First Nation, nation, community, etc) will need 
to determine for themselves, in conjunction with the 
Canadian state, their relationship with the Canadian 
state. This section provides a brief overview of some 
possibilities to implement self-determination in Canada. 

It must be remembered that in order for all Aboriginal 
people to benefit from the implementation of the right 
to self-determination, it will be critical for Aboriginal 
women to be included within any process of re-setting the 
terms of the relationship between Canada and Aboriginal 
people. Aboriginal people may need to re-examine gender 
dynamics within their own communities. Determining 
how self-determination will play out in any particular 
circumstance may also require specific attention to be 
paid to Aboriginal women’s particular needs and rights. 
In Canada, self-determination will need to start with the 
full recognition and acceptance of Indigenous laws and 
traditions and their role in the legal infrastructure. For 
much of Canada, existing treaties are the starting place 
to define the relationship between Aboriginal peoples 
and the state.17 Treaties were originally negotiated on a 
nation-to-nation basis. These treaties set out the terms 
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for how Aboriginal people and Canadians were to 
live together and today can provide a framework for 
reconciliation.18 

Self-determination in Canada may require a reshaping 
of federalism to explicitly include a level of autonomy 
for Aboriginal communities.19 While constitutional 
amendments may be difficult to achieve in Canada, 
a fulfillment of Aboriginal peoples’ right to self-
determination may require such an amendment to 
allow for Aboriginal people to have a better share of 
jurisdictional power.20 

Self-determination may require new processes for 
greater participation of Aboriginal people in the 
mainstream Canadian political process.21 Fulfilling 
Aboriginal peoples’ right to self-determination may also 
mean creating a more meaningful way for Aboriginal 
people to participate in all decisions that affect them 
and their rights.22 This may mean reconsidering the 
content of the duty of consultation and accommodation 
as currently defined by the Supreme Court of Canada23 
to better meet international standards of free, prior 
and informed consent and the triggering of such 
requirements. Self-determination may also require an 
ongoing obligation and opportunities for Aboriginal 
peoples’ participation in international law and policy-
making.24

In conclusion, for reconciliation to occur, we must 
address the ongoing violation of Aboriginal peoples’ 
right to self-determination to ensure Aboriginal 
people finally have a fair and equal place in the 
Canadian national structure. The articulation of self-
determination in the UN Declaration provides good 
directions on how to proceed with the process of 
reconciliation to attain harmonious and cooperative 
relations between Aboriginal people and the broader 
Canadian society. 

Brenda Gunn is an Assistant Professor in the Robson Hall 
Faculty of Law at the University of Manitoba, Canada.
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