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CONSTITUTIONAL RECOGNITION:
RECOGNISING THE FLAWS IN INDIGENOUS AFFAIRS?

by Jessica Kitch

INTRODUCTION
Constitutional recognition of Indigenous Australians has become 

heavily publicised; from airplanes to billboards, articles and public 

discussions. Some suggest the proposal to recognise Aboriginal 

and Torres Strait Islander peoples in the preamble of the Australian 

Constitution needs to be introduced alongside functional, practical 

measures.1 Others suggest that constitutional recognition needs 

to follow after education about Indigenous peoples and histories 

becomes a priority, in order to fully understand the significance 

of such an event.2 The reality is, there are varying views on what 

recognition means and, within the Indigenous population, there 

are numerous political agendas including the desire for a treaty.3 

This essay looks at the Expert Panel’s recommendations while 

taking into consideration the current Prime Minister’s views on 

Indigenous affairs and the current attitudes of non-Indigenous 

Australians towards Indigenous affairs. It will then question whether 

constitutional recognition means anything in light of these attitudes.

ONE MOB: THE RECOGNISE CAMPAIGN TO UNIFY 
AUSTRALIA
The Recognise campaign is a part of Reconciliation Australia 

and is governed by the Board of Reconciliation Australia.4 There 

is a lack of information about Recognise and the birth of the 

campaign, however Recognise are the promoters of constitutional 

recognition of Indigenous Australians.5  The publicity surrounding 

the Recognise campaign only promotes the brand of the 

campaign and the theme of ‘recognition’ in a broad sense, and 

not a great deal about the content of the proposal. This is due 

in part to not having a date for a referendum secured, or a 

specific model of recognition known. So far the Expert Panel on 

Constitutional Recognition of Indigenous Australians, appointed 

by former Prime Minister Julia Gillard in 2010, have gone some way 

as to providing a proposal that can be promoted by Recognise. 

The Expert Panel conducted an extensive consultation process 

with Indigenous and non-Indigenous people and organisations; 

as well as collecting more than 3600 submissions.6 From this a 

long and worthwhile process, the Panel compiled a substantive 

report in 2012, which expressed many ideas about what 

constitutional recognition should look like. The recommendations 

for constitutional recognition in their final report included:

• The removal of section 25 – this abolishes the possibility that 

a government can revoke voting rights based on race. The 

removal of this section has remained largely undisputed by 

community members and all sides of politics as it is irrelevant 

to today’s society. 7

• The removal of section 51 (xxvi) – this would ensure that laws 

cannot be passed that discriminate against people based on 

race.8

• The insertion of a new section 51A – this is proposed to 

recognise Aboriginal and Torres Strait Islander peoples and 

reserves the right of the Commonwealth to make laws that 

benefit Aboriginal and Torres Strait Islander peoples.9

• The insertion of a new section 116A - Section 116A is intended 

to ban racial discrimination by the Commonwealth.

• The insertion of a new section 127A10 – this is to recognise 

Aboriginal and Torres Strait Islander languages as being the 

country’s first languages and it also confirms that English is 

Australia’s national language.11

THE BREAKDOWN OF THE PROPOSAL: IS THIS REALLY 
WHAT OUR MOB WANTS? 
LANGUAGES
Section 127A recognises Aboriginal and Torres Strait Islander 

languages as the first languages of this country, which is a fair and 

truthful statement and is something the Expert Panel strongly 

promoted.12 The proposed s 127A confirms that English is the 

national language of Australia; however the author believes this is 

where an issue lies. Not only does it damage Australia’s reputation 

of being a multicultural country, but it also places Aboriginal and 

Torres Strait Islander languages in the past. This results in placing 

Aboriginal and Torres Strait Islander cultures firmly in the past, 

adding to the myth that Indigenous cultures are a ‘dying’ race.13

Additionally, it has the potential to shame the Indigenous peoples 

of Australia who are unable to speak their nation’s language, 

further pushing this idea of an “authentic” Indigenous person. This 
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creates a culture that further enables the repressive authenticity 

of Indigenous peoples.14 Repressive authenticity refers to the 

selectivity of what constitutes an “authentic” Indigenous person, 

often based on stereotypes.15 The authenticity of Aboriginal 

peoples has always been defined and enforced by non-Indigenous 

peoples, or the colonisers, which further exacerbates the 

repression of Indigenous peoples. It also perpetuates problems 

of identity for those Indigenous peoples who do not fit this non-

Indigenous person’s view of what an (“authentic”) Indigenous 

person should be. 

Sitting at the dinner table discussing my Aunty’s cultural awareness 

training and the discussions surrounding our Aboriginality, my 

cousins’ claimed that they have been accused, countless times, of 

not being Aboriginal because of their appearance. Their father’s 

heritage is purely English and thus, they may not appear as the 

stereotypical image of an Aboriginal person. Given the policies 

of the assimilation era, it is not unusual for Indigenous peoples to 

appear different and in a range of skin colours. After explaining to 

my cousins that when you add milk to coffee, it is still considered 

coffee and having a discussion surrounding identity, they quietened 

down. However, it disappoints me that the stereotypes that are 

heavily publicised make it difficult for Indigenous peoples to identify 

as such and thus repressive authenticity becomes relevant again. 16   

LAWS FOR THE BENEFIT OR DETRIMENT?
The Expert Panel proposed to replace s 51 (xxvi) with a new s 51A 

that ensures the Commonwealth can make laws for Indigenous 

peoples for the benefit of further advancement of Indigenous 

peoples, aimed at addressing the disadvantage faced by Australia’s 

First Peoples.17 It was also recommended that a statement of 

recognition including recognising that ‘that the continent and its 

islands now known as Australia were first occupied by Aboriginal 

and Torres Strait Islander peoples’18 be inserted as a preamble to s 

51A. The problem with this amendment is the fear of a reoccurrence 

of historic betrayal as seen with the 1967 referendum, which is 

constantly made worse by government decisions in the field of 

Indigenous affairs.19 The 1967 referendum that implemented 

s 51 (xxvi) was also thought to allow the Commonwealth to 

make laws to address the disadvantage of Indigenous peoples.20 

Instead however, this section has been used for both the benefit 

and detriment of Indigenous Peoples. Section 51 (xxvi) was 

used to implement detrimental measures and legislation such 

as the Northern Territory Emergency Response (‘NTER’) and its 

continuance under ‘Stronger Futures.’21

The historical treatment of Indigenous peoples by governments is 

shown by the NTER, assimilation policies, the Stolen Generations, 

and the high level of Indigenous people being imprisoned. The 

ongoing injustices Indigenous peoples face and the inaction of the 

Australian Government to address social problems have resulted 

in protests such as the Palm Island Riots and Redfern Riots. It is 

an inconsistent relationship with little trust and thus it would be 

hard for some Indigenous people to support any ‘good intentions’ 

of the government, given that past policies have largely failed 

Indigenous people. 

While a final proposal to take to a referendum is yet to come, 

it seems that it may not live up to all of the Expert Panel’s 

recommendations.22After the Joint Select Committee on 

Constitutional Recognition of Aboriginal and Torres Strait Islander 

Peoples recommended a referendum be held ‘at or shortly after the 

next election in 2016’23, negotiations concerning the content of the 

Expert Panel’s recommendations were discussed by the committee. 

These discussions leaned towards the abolition of the clause in s 

51A that outlined legislation made for Indigenous Australians needs 

to be done to secure the advancement of Indigenous Peoples.24 

The Committee also reviewed options to recognise Indigenous 

Australians in the Constitution, two of these options included the 

protection of Indigenous Peoples from discrimination and a third 

option contained no reference to racial discrimination.25

LEADING BY EXAMPLE: DO AS I SAY, NOT AS I DO
Prime Minister Tony Abbott is becoming renowned for his 

sometimes controversial statements.26 He has made ignorant 

statements about Indigenous peoples and his view of the invasion 

of Australia such as, calling Australia ‘unsettled or scarcely settled’ 

before British colonization;27 and claiming that Australia was 

‘nothing but bush’ before colonisation.28 These two quotes by 

Tony Abbott completely contradict the constitutional recognition 

campaign, as one of the main aims is to recognise Indigenous 

peoples as the First Peoples of Australia. Another example was in 

relation to employment where Tony Abbott said ‘…there may not 

be a great job for them but whatever there is, they just have to do 

it, and if it’s picking up rubbish around the community, it just has 

to be done’.29

Responses to these controversial statements have not been filled 

with complete disgust or outrage as one may think. Instead, some 

people have aligned themselves with Tony Abbott’s obnoxious and 

oppressive statements.30 Mick Dodson said in his recent speech at 

the National Press Club that the Government’s actions ‘certainly 

aren’t conducive to creating an atmosphere that would enable 

a successful referendum.’31 Thus, the stereotype of Indigenous 

peoples continues, making constitutional recognition—supported 

by a Prime Minister who has done little to improve Indigenous 

affairs—a potentially meaningless pursuit.32 This is problematic 

given that the Australian Constitution is meant to represent the 
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‘aspirations of the Australian people in the direction of nationhood, 

so far as is consistent and in harmony with the solidarity of the 

Empire’.33

Soon after Tony Abbott was elected as Prime Minister, he formed 

an Indigenous Advisory Council appointing those who he believed 

were leaders in the Indigenous community. But this resulted in a 

lack of confidence in the government by Indigenous peoples, as 

there was no consultation and no election of the council members. 

This has become problematic because the representation of 

Indigenous peoples and their many views are not taken into 

account by the committee.34 The appointment of Warren Mundine 

as chairperson of the committee also sparked controversy as 

his views are often opposed by many Indigenous Australians.35 

Alongside the unelected Indigenous Advisory Council, Abbott 

promised to make Indigenous affairs his priority and aimed 

to deliver results. This has been contradicted by the Federal 

Government’s major cuts to Aboriginal and Torres Strait Islander 

Services, including cutting $500 million from the Indigenous Affairs 

program, and $13.41 million from the Indigenous Legal Aid and 

Policy Reform Program, which includes significant cuts to Aboriginal 

Legal Services.36 These services are necessary because indigenous 

specific legal aid assists in reducing Aboriginal incarceration rates; 

and also provide a platform for Indigenous peoples to express their 

views and assist in policy reform. 

As well as cutting funding, the Prime Minister has argued that 

Welcome to Country rituals are tokenistic and that the Labor 

party only introduced this ritual to parliament to reduce white 

guilt.37 The Abbott Government also sought to amend the Racial 

Discrimination Act with the Attorney General saying people have 

rights to be a bigot.38 As Nova Peris said:

If the Prime Minister truly believes that constitutional recognition is a 

forward-looking, unifying move  ment, he must get rid of the changes 

to 18C. Anything less will condemn the referendum to failure.39

The fact that Australia’s Prime Minister can cut funding to such vital 

services for Aboriginal and Torres Strait Islander peoples, and then 

support a campaign for constitutional recognition causes concern. 

Does he believe in making genuine reform in this area? Or, is he 

doing this just to tick boxes?

CONCLUSION
Now is not the time for the constitutional recognition of Indigenous 

peoples. The contradictory opinions held by the current Prime 

Minister, and by a large proportion of the Australian public, 

means that recognition at this current time will mean very little to 

Indigenous peoples, and even less to non-Indigenous people.40 

The current attitudes to Indigenous affairs mean that constitutional 

recognition will amount to a meaningless act of symbolism. 

For constitutional recognition to mean something there needs 

to be a genuine understanding of Indigenous disadvantage 

and history. There needs to be a general understanding of the 

significance and reasons why constitutional recognition will lead 

to reconciliation. For constitutional recognition to mean more 

than it does currently, education needs to be at the forefront of 

the campaign to help reduce the discrimination and racism faced 

by the Indigenous population.41 When this is achieved, and when 

non-Indigenous people understand Indigenous disadvantage and 

Indigenous identity, then constitutional recognition could be a step 

towards reconciliation.

Jessica Kitch is a proud Wiradjuri woman from the Central West of 

NSW. She has just completed her third year of her arts/law degree 

at UNSW.

1 Paul Kildea, ‘Balancing Symbolism and Function in Constitutional 
Preambles: A reply to Twomey’ (2011) 15(2) Australian Indigenous 
Law Review 23-25.

2 Aileen Moreton-Robinson, ‘Whiteness Matters: Australian 
Studies and Indigenous Studies’ in D Carter, K Darian-Smith & 
G Worby (eds.), Thinking Australian Studies: Teaching Across 
Cultures,(University of Queensland Press 2004) 144.

3 Megan Davis, ‘Competing notions of constitutional ‘recognition’: 
truth and justice or living ‘off the crumbs that fall off the White 
Australian tables’’ (Speech delivered at Senate Occasional Lecture, 
Canberra, 11 July 2014) <http://www.aph.gov.au/About_Parliament/
Senate/Public_Information_and_Events/occalect/transcripts/index>.

4 Tim Gartrell, About Recognise (November 1 2014) Recognise  
<http://www.recognise.org.au/about/what-is-recognise/>

5 Ibid.

6 Tim Gartrell, About Recognise (November 1 2014) Recognise 
<http://www.recognise.org.au/about/expert-panel-report/

7 Expert Panel on Constitutional Recognition of Indigenous 
Australians, ‘Recognising Aboriginal and Torres Strait Islander 
Peoples in the Constitution: Report of the Expert Panel’ 
(Commonwealth of Australia, 2012) 137.

8 Ibid.

9 Ibid.

10 Tim Gartrell, What is Proposed (November 1 2014) Recognise 
<http://www.recognise.org.au/why/what-is-proposed/>

11 Ibid. 

12 Ibid 131.

13 Nicholas Smith, ‘The Return of the Living Dead: Unsettlement and 

Education needs to be at the 
forefront of the campaign to help 
reduce the discrimination and 
racism faced by the Indigenous 
population.



I N D I G E N O U S  L A W  B U L L E T I N  N o v e m b e r  /  D e c e m b e r ,  V o l u m e  8 ,  I s s u e  1 5   I   2 1

the Tasmanian Tiger’, 2012 36(3) Journal of Australian Studies 269-
289.

14 Marcia Langton ‘Indigenous exceptionalism and the constitutional 
‘race power’, (Speech delivered at the Melbourne Writers Festival, 
BMW Edge theatre, Federation Square 26 August 2012) 16.

15 Michael Dodson, ‘The End in the Beginning: re(de)fining 
Aboriginality’ in M Grossman (ed.) Blacklines: Contemporary 
Critical Writing by Indigenous Australians, (Melbourne University 
Press, Carlton 2003) 25, 28.

16 Marcia Langton ‘Indigenous exceptionalism and the constitutional 
‘race power’, (Speech delivered at the Melbourne Writers Festival, 
BMW Edge theatre, Federation Square 26 August 2012) 16.

17 Ibid.

18 Expert Panel on Constitutional Recognition of Indigenous 
Australians, above n 7, 153.

19 Megan Davis, above n3.

20 Ibid.

21 Dr John Forbes, 1997, ‘The Prime Minister’s Ten Point Plan’ (1997) 9 
Upholding the Australian Constitution 43-48.

22 Dan Harrison, ‘Referendum to Recognise Indigenous Australians 
should be held in 2016, committee says’ The Sydney Morning 
Herald (Sydney) October 28 2014 <http://www.smh.com.au/
federal-politics/political-news/referendum-to-recognise-indigenous-
australians-should-be-held-in-2016-committee-says-20141028-
11clw9.html>

23 Joint Select Committee on Constitutional Recognition of Aboriginal 
and Torres Strait Islander Peoples, Parliament of Australia, Progress 
Report (2014) x.

24 Ibid.

25 Ibid.

26 Terrence McCoy, ‘How Australia’s winking Tony Abbott became 
one of the world’s most unpopular prime ministers’, The 
Washington Post, (Washington DC, USA) 22 May 2014 <http://
www.washingtonpost.com/news/morning-mix/wp/2014/05/22/how-
australias-winking-tony-abbott-became-one-of-the-worlds-most-
unpopular-prime-ministers/?hpid=z4>

27 Dan Harrison and Gareth Hutchens, ‘Tony Abbott’s comments on 
Australia being ‘unsettled’ before the British ‘silly’, says Warren 
Mundine’ The Sydney Morning Herald (Sydney) July 4 2014 
<http://www.smh.com.au/federal-politics/political-news/tony-
abbotts-comments-on-australia-being-unsettled-before-the-british-
silly-says-warren-mundine-20140704-3bcjs.html>

28 Anna Henderson, ‘Prime Minister Tony Abbott Describes Sydney as 
‘nothing but bush’ Before First Fleet Arrived in 1788’ ABC News 15 
November 2014 <http://www.abc.net.au/news/2014-11-14/abbot-
describes-1778-australia-as-nothing-but-bush/5892608>

29 Adam Carey, ‘Aborigines ‘Must Take Jobs’ The Age (Melbourne) 
July 1 2010 <http://www.theage.com.au/national/aborigines-must-
take-jobs-20100630-zmug.html>

30 Professor Brian Griffiths and Ana Pedersen, ‘Pejudice and 
the Function of Attitudes Relating to Muslim Australians and 
Indigenous Australians’ (2009) 61(4) 228 Australian Journal of 
Psychology; Michael Dodson, ‘The End in the Beginning: re(de)
fining Aboriginality’ in M Grossman (ed.) Blacklines: Contemporary 
Critical Writing by Indigenous Australians, (Melbourne University 
Press, Carlton 2003) 25, 38.

31 Melissa Clarke, ‘Mick Dodson criticises Tony Abbott over his 
handling of Indigenous affairs and reconciliation efforts’ ABC News 
12 November 2014 <http://www.abc.net.au/news/2014-11-12/mick-
dodson-criticise-abbott-over-his-reconciliation-efforts/5886392>

32 Kado Muir, Mitch Watts and Peter Watts, ‘Abbott’s Indigenous 
Council: Undermining Aboriginal Interests’ (2013) 119 Chain 
Reaction 44.

33 Expert Panel on Constitutional Recognition of Indigenous 
Australians, above n 7, 12.

34 Kado Muir, above n 33, 44-45.

35 Ibid.

36 Eddie Cubillo, ‘Funding Cuts to Aboriginal and Torres Strait 
Islander Legal Services: Where is the justice for our Nation’s First 
Australians?’ (2014) 8(14) Indigenous Law Bulletin 15.

37 Emma Kowal,‘Welcome to Country?’ (2010) 69(2) Meanjin 15.

38 Emma Griffiths, ‘George Brandis defends ‘right to be a bigot’ amid 
Government plan to amend Racial Discrimination Act’, ABC News 
(online), 24 March 2014 < http://www.abc.net.au/news/2014-03-24/
brandis-defends-right-to-be-a-bigot/5341552>.

39 Patricia Karvelas, ‘Nova Peris Links New race Act to Referendum’, 
The Australian (online), 11 April 2014 <http://www.theaustralian.
com.au/national-affairs/indigenous/nova-peris-links-new-race-act-
to-referendum/story-fn9hm1pm-1226880343293>.

40 Anthony Moran, ‘White Australia, Settler Nationalism and 
Aboriginal Assimilation’ (2005) 51(2) Australian Journal of Politics & 
History 168, 172-276; Kerry McCallum and Lisa Waller, ‘Failed State 
of Health’ (2012) 118 Arena Magazine 33; Paul Toohey, ‘Last Drinks: 
The impact of the Northern Territory Intervention’ (2008) 30 (2) 
Quarterly Essay 2-13. 

41 Aileen Moreton-Robinson, ‘Whiteness Matters: Australian 
Studies and Indigenous Studies’ in D Carter, K Darian-Smith & 
G Worby (eds.), Thinking Australian Studies: Teaching Across 
Cultures,(University of Queensland Press, 2004) 144.

Mina Mina Jukurrpa (Mina Mina Dreaming) - Ngalyipi
Pauline Napangardi Gallagher

610mm x 760mm


