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RECOGNISING THE POLITICS OF CONSTITUTIONAL REFERENDA: 
INITIATION AND THE POLICY PROCESS FOR CHANGE

by Glenn Patmore and Sarah Moorhead

INTRODUCTION
The prospect of a referendum regarding recognition of Indigenous 

peoples in the Australian Constitution provides us with the 

opportunity to pause and reflect on how constitutional change 

through referenda is brought about and the way in which the 

people are engaged in the process of constitutional reform.

A constitutional referendum may be viewed as the ultimate 

democratic process: altering a country’s fundamental law by asking 

the people, directly, if they want to make the change. Yet much of the 

process is effectively in the hands of the government and its leaders. 

To understand what motivates political leaders to initiate, delay or 

even sabotage referenda to amend the Constitution, Glenn Patmore 

conducted interviews with former Prime Ministers, Leaders of the 

Opposition and members of Parliament from 2008 to 2011.1 Patmore 

focused primarily on the failed 1999 republican referendum, but also 

questioned some interviewees regarding the proposal to recognise 

Aboriginal and Torres Strait Islander peoples in the Constitution.

The research indicated the complexity of considerations that 

political leaders take into account in proposing a referendum to 

amend the Constitution, as well as the different conceptions of 

democracy that may be seen to underpin their views and actions. 

This article draws upon this research to address two specific aspects 

of constitutional amendment: first, how the issue of recognition 

came to be put on the political agenda; and, second, how the 

processes for formulating the textual change to be voted on are 

being developed. The purpose of this article is to consider these two 

aspects of the parliamentary politics of constitutional recognition 

in light of recent political history.2

PUTTING THE ISSUE ON THE AGENDA
The power to initiate constitutional amendment through a 

referendum rests with federal parliamentarians under s 128 of 

the Constitution. Before the formal process of constitutional 

amendment can commence, it is necessary for politicians to put 

the issue on the national agenda.

From Patmore’s interviews, three main general justifications for 

proposing a change to the Constitution emerged:

• recognising the importance of the issue for the nation;

• success in passing a referendum and in re-election; and

• timeliness, in terms of it being the appropriate moment for the 

issue to be raised for public deliberation.3

These are not merely factors taken into account, but ways in 

which the politicians interviewed justified proposing amendment. 

These justifications may be found in the political history of the 

proposed referendum to recognise Indigenous peoples in the 

Constitution. The referendum for constitutional recognition has 

had cross-party support for some time, and formed part of party 

policy for the Australian Labor Party (‘ALP’), the Coalition and the 

Australian Greens in the 2010 election. Indeed, both the Coalition 

and the ALP proposed concrete measures to begin the process of 

constitutional change in their party platforms.4 Unlike the 1999 

republican referendum, though, this did not become a significant 

election issue.5

The 2010 election led to a hung parliament, resulting in negotiations 

to form government between the Australian Greens and the two 

major parties.6 This meant that the Greens had a unique degree of 

power to influence the political agenda at that time. Consequently, 

the statements made by Senator Bob Brown—who conducted 

negotiations on behalf of the Greens—in his 2011 interview are 

particularly illuminating in understanding how constitutional 

recognition came to be on the political agenda. Brown explained 

how he came to propose holding referenda to constitutionally 

recognise both Indigenous peoples and local government:

We were in a highly charged political firmament where it was for the 

Greens to decide whether they would support a Coalition government 

or a Labor government. We were talking to both sides, and at that stage 

we were moving towards an arrangement with … Julia Gillard. I was 

aware that those two constitutional options were likely to have Labor 

support … I put those questions on the agenda because I know how 

hard it is to get anything moving in terms [of ] constitutional reform 
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…I have no doubt that if they were not part of that agreement, they 

would not be on the agenda now. But they are.7

Thus, Brown proposed the referenda because he was in a position 

of power to choose which major party would form government, 

and the proposals he made were influenced by this opportunity. 

His justifications attest to the influence of the timeliness of the 

proposal and its likely acceptance by his counterparts in the main 

political parties. However, he was limited to proposals that would 

be acceptable to a future government. As he explained:

There are of course a number of issues we could’ve put on that list. But 

in the very rapid process to an agreement, and there was huge pressure 

to consummate an agreement, and have it made public very quickly; 

it was just an opportunity to move forward on those two issues.8

Proposing these particular referenda was then seen as an achievable 

objective in light of these political constraints and time pressures, in 

contrast with other priorities that might have been more important 

for the Greens but were unlikely to gain acceptance. Regarding 

the proposal for constitutional recognition, Brown also made this 

proposal in order to fulfil his party’s expectations and commitments: 

‘[R]ecognition of Indigenous people has always been a high issue 

for the Greens, so it was likewise a good opportunity.’9

In sum, Brown justified his initiation of these proposals in terms 

of: meeting party objectives, cross-party support to form a 

government, political opportunities provided by a hung federal 

parliament, and the time pressures of the negotiations.

Personal beliefs were also important in justifying the proposal for 

constitutional recognition. Senator Brown, for instance, spoke of 

addressing past injustices to Indigenous peoples, and aligning 

Australia’s Constitution with developments in other comparable 

countries:

We are way behind Canada and New Zealand in not only recognising 

Indigenous people but restoring, through that recognition, a little of 

what’s been taken from them … It is an important step towards doing 

that in a nation that has two centuries of shameful history as far as first 

Australians are concerned.10

As indicated above, the Greens were not the only party supporting 

constitutional recognition. Malcolm Turnbull, who was the 

Coalition’s Shadow Minister for Communication at the time, was 

also interviewed in 2011. In contrast to Senator Brown, Turnbull 

justified the proposal for constitutional recognition on politically 

pragmatic grounds, and spoke of the need to revise the Constitution 

to reflect contemporary community standards:

The recognition of Indigenous people is essentially a symbolic 

statement … It’s hard to see why anybody would oppose that. It is 

really just ensuring that our Constitution recognises the reality of 21st 

century Australia . . .11

Overall, these two leaders’ opinions may be assessed in light of the 

three main justifications for initiating a referendum evident from 

the research. Although both leaders justified the proposal in terms 

of its timeliness, political good sense, and national importance, 

each had different reasons for adopting these justifications. Brown 

proposed the referendum to modestly address a past injustice; 

Turnbull agreed because the change would be symbolic and reflect 

contemporary Australian values. These views indicate the potential 

variation in the opinions of political leaders regarding the reasons 

for the initiation of a referendum to recognise Indigenous peoples 

in the Constitution. 

Clearly, the way in which a referendum is initiated will vary as the 

surrounding circumstances differ. The timing of the referendum 

proposal during these negotiations depended upon the political 

opportunities to reach interparty agreement, not just its likely 

success and public support. Given the cross-party support for 

a proposed referendum that eventuated—and persists today, 

as discussed below—this suggests that while politicians’ beliefs 

may differ, political cooperation in moving towards a referendum 

need not be impeded. At this time, there was a consensus among 

political leaders that a referendum on constitutional recognition 

of Indigenous peoples should be put to the voters.

DEVELOPING THE POLICY PROCESS
The previous section outlined key justifications that led to the 

referendum proposal being initiated. The next stage in the process 

of constitutional amendment is the policy process for developing 

the textual change to the Constitution. Two government-supported 

committees have recently proposed potential policy processes, 

which will now be considered. 

The Federal Parliament’s Joint Select Committee on Constitutional 

Recognition of Aboriginal and Torres Strait Islander Peoples (‘the 

Through providing an opportunity 
for delegates from the community 
to express their views either 
supporting or opposing particular 
referendum questions, such a 
forum would build broader overall 
community support, thereby 
building legitimacy for change.
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JSC’) published its Final Report in 2015.12 The Referendum Council, 

meanwhile, is a bipartisan committee that was established in 

December 2015. 

Previous research conducted by Patmore found that two different 

visions of participatory democracy have influenced political 

leaders’ choice of policy processes for developing textual changes 

to the Constitution.13 The two guiding principles were that the 

process should advocate and seek the public support necessary 

for a successful referendum; and, on the other hand, that the 

process should provide for debate and discussion of the proposed 

amendment. The proposals of the recent government committees 

can be examined in the light of these concepts of democracy. 

In its final report, the JSC proposed, among other things:

• a full day devoted to debating its report concurrently in each 

house of the Federal Parliament;14

• constitutional conventions, including some comprised 

only of delegates from Aboriginal and Torres Strait Islander 

communities;15

• other conventions allowing for a diversity of people to be 

involved in the process;16 and

• a final national constitutional convention or conventions.17

The JSC also recommended the establishment of a parliamentary 

process to oversee the holding of a successful referendum.18 

The JSC may be seen as a proponent for change, in that it was 

bipartisan and com posed of like-minded people working together 

towards the common goal of developing a proposal.19 The 

final recommendation of the JSC highlights its objective: ‘that a 

parliamentary process be established to oversight [sic] progress 

towards a successful referendum.’20 The success of such a process 

will depend upon the degree of bipartisan support that can be 

maintained for the proposal, as well as the support of Aboriginal 

and Torres Strait Islander peoples. The other conception of 

participatory democracy assumes that constitutional recognition 

requires debate and discussion. The JSC argued that no proposal 

could succeed without the support of Indigenous peoples,21 and its 

proposal for Aboriginal conventions and consultations—allowing 

for debate and dissent—implicitly acknowledges that Indigenous 

support is not guaranteed.22 

Furthermore, the JSC Report’s proposal of consultation of the 

Australian community as a whole through a national constitutional 

convention may well reflect both conceptions of participatory 

democracy. This process would provide another forum for debate 

and involve the people in ‘settl[ing] the question to be put to 

referendum’.23 As the JSC mentioned, citing the view of Williams 

and Hume, ‘[i]t should not be possible for Australians to feel that 

they have not had a chance to “have their say”’.24

Through providing an opportunity for delegates from the 

community to express their views either supporting or opposing 

particular referendum questions, such a forum would build broader 

overall community support, thereby building legitimacy for change.

The JSC did not explain, however, how national convention 

delegates would be chosen, nor how the process of debate 

would be determined. The last national convention, held before 

the 1999 republic referendum, involved a system by which half of 

the delegates were appointed by the government and half were 

elected. The advantage of elected delegates is that the public 

will likely be more engaged with the issue and the forthcoming 

referendum question itself widely publicised.25

While disagreements within Australian society more broadly may 

become more prominent through a general convention, divisions 

can be properly managed if they emerge through a fair debate 

allowing for equitable consideration of different points of view and 

proposals for change.26 To allow for this, if delegates are appointed, 

the choice must not be biased in favour of one particular view 

over others. Great care will be required in the selection process if 

there are to be appointed delegates to a people’s constitutional 

convention.

Overall, current bipartisan support for constitutional recognition 

—persisting at least since the issue was put on the political 

agenda in 2011—has continued to the present day. The strength 

of the ongoing support for this referendum is illustrated by the 

establishment of the Referendum Council, which held its first 

meeting on 14 December 2015.27 The Council is composed of 

16 people, providing a range of experience and expertise, and is 

comprised equally of Indigenous and non-Indigenous members.28

The purpose of the Council is to advise the Prime Minister and the 

Leader of the Opposition on progress towards, and next steps for, 

holding the referendum.29 In addition, the Council will oversee a 

concurrent series of Indigenous-designed and -led consultations 

within the national process.30 From the government description 

of its role, the intent of establishing the Council appears to be 

ensuring a successful referendum:

This referendum is important for all Australians and we recognise this 

by our firm bipartisan commitment.31

It is important that any proposal has the broad support of Indigenous 

Australians, and the Australian community more generally, before 

proceeding to a referendum.32
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These positive statements indicate that the Council, like the 

JSC, is principally intended to be a proponent of change. 

Recent developments highlight the challenges confronting 

the Referendum Council in developing a successful proposal. 

Opposition to constitutional recognition within Indigenous 

communities in favour of treaty reform has become more 

prominent.33 Meanwhile, broader public interest in a treaty has 

grown, with the Victorian Government’s indication of support 

for an agreement with Australia’s First Peoples.34 A division also 

appears to have developed recently between the leaders of the 

two major political parties, after Bill Shorten indicated his support 

for a ‘post-constitutional recognition settlement with Indigenous 

leaders’, a position Prime Minister Turnbull criticised on the grounds 

it distracted from the recognition effort.35 Such disagreements are, 

of course, to be expected in a democracy and all form part of the 

policy process for developing a constitutional amendment and 

assessing levels of community support for the change. 

CONCLUSION
We hope this article has demonstrated some of the political 

complexities of constitutional reform, at both the initiation and 

policy process stages. Supporters of constitutional recognition may 

draw two principal points from our discussion of the recent history. 

First, the key justifications of political leaders to initiate a 

constitutional amendment can be identified from previous 

empirical research as: the national importance of the issue; 

success in passing a referendum and in re-election; and timeliness. 

The interview with Bob Brown referred to above indicates the 

complexity of considerations present in leaders’ minds while 

negotiating a proposal for a referendum. This multiplicity of 

influences should be kept in mind by recognition advocates: it 

will be necessary to persuade political leaders that their concerns 

regarding timeliness, party support and national importance will 

be allayed—that this proposal is worth the expense and political 

risk attendant upon a referendum.

Second, political leaders’ choices regarding the policy process for 

developing a referendum proposal are apparently influenced by 

two conceptions of participatory democracy. Policy processes may 

act as proponents for change or for debate. It is of course likely 

that both visions will have their place in obtaining the support 

of Indigenous peoples and achieving successful constitutional 

change, but managing the tension between the two will take 

political acumen.
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Aboriginal lore has governed this land since time began, but since 

colonisation this lore has been blatantly disregarded and Aboriginal 

people have been incarcerated under a foreign system of governance, 

the Australian Constitution. 

 

The Constitution is bias and based on a lie, as it does not recognise 

Aboriginal people as the First Peoples of this land, nor does it recognise 

the existing Aboriginal lore.

 

The artwork Custody focuses on the incarceration of Aboriginal 

people, both physically and mentally under the Constitution. On a daily 

basis, Aboriginal people are forced to live under a foreign system of 

governance, this system has led to Aboriginal children being 24 times 

more likely to be in custody than non-Aboriginal children.

 

Christianity and the monarchy are forever present when dissecting 

the hierarchy of systems that govern us; their symbols are placed 

within the work to highlight their impact on Aboriginal culture and lore. 

 

Until a fair and just governance system is implemented, this form of 

incarceration will be perpetuated.
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