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1 The modern judge is actively involved in the pre-trial management of 

cases as well as performing the intrinsic duties of judicial office – hearing 

and deciding cases without fear or favour. Judges must be sensitive to the 

need to ensure that in the process of case management judicial impartiality 

and the perception of it are not compromised. 

 

2 Chief Justice Gleeson is reported to have said recently: 

 

There are certain types of cases that will settle if they are just left 

alone.  There are other cases where the parties require some 

encouragement - often very vigorous encouragement - to settle.  A 

good judge is one who can tell the difference between those two 

kinds of case, and, in relation to cases best left alone, leave them 

alone. 2 

 

3 Case management is aimed at ensuring that disputes that are amenable to 

settlement, settle as soon as practicable and those that are not, proceed to 

trial efficiently on the real issues between the parties. It is an essential skill 

for the modern judge to hone. For the purposes of this discussion, “case 

management” should be understood as the process in which cases are 
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subject to the supervision by a judge from the time of commencement of 

the proceedings to the time they are allocated for trial.  

 

4 Courts have adopted a variety of systems within which case management 

occurs. They include the docket system, either ‘rocket’ or otherwise, in the 

Federal jurisdiction, the general system of pre-trial management of 

individual cases and the specialist List system of management of all cases 

in the particular List in State jurisdictions. The docket system is one in 

which the case is allocated to the “docket” of the judge who manages the 

case pre-trial and also hears the case. In some State jurisdictions Registrars 

manage the cases until they are allocated a hearing date after which the 

matter is listed for pre-trial directions before the trial judge. Those pre-trial 

directions are for final preparatory steps for the conduct of the trial, with 

discovery and any interlocutory arguments having been completed prior 

to the allocation of a hearing date. Cases in the specialist List are case 

managed by the List Judge from the first directions hearing until the trial. 

The List Judge also allocates the cases for hearing. Obviously only some of 

the cases managed by the List Judge will also go to trial before that judge 

and in this regard the system in respect of those cases is not dissimilar to 

the docket system. I intend to concentrate on the management of the cases 

that may be accommodated in each of the systems rather than to embark 

upon an analysis of comparative advantages/disadvantages of these 

systems. 

 

5 There is no comparative empirical data in this country on the settlement 

rate of cases prior to the introduction of case management nor is there any 

such data from which a conclusion could be drawn that the costs of 

running a case were higher (or lower) prior to the introduction of case 

management. Research in the United States, somewhat dated now, 

suggests that case management increases the costs of litigation.3  The 

research in England suggests that costs have increased since the 
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introduction of the Woolf reforms, although it is not clear whether the 

increases were due more to the introduction of pre-action protocols than 

increased judicial case management.4  In Australia, with the broadening of 

statutory powers and mechanisms for case management, judges are able to 

monitor the costs of litigation more closely.5 Chief Justice Spigelman 

recently referred to these statutory powers and mechanisms as follows: 

 

28 The respondent invoked the authority of Queensland v J L 
Holdings Pty Ltd [1997] HCA 1; (1997) 189 CLR 146 in 
support of its ability to amend, even for the fifth time. Case 
management practices in all Australian courts have 
changed significantly in the decade since that judgment. 
Although it remains binding authority with respect to the 
applicable common law principles, the circumstances of 
the case were significantly different from those in the 
present case and do not dictate its outcome. In any event, 
such principles can be, and have been, modified by statute 
both directly and via the statutory authority for Rules of 
Court. 

 
29  In this State J L Holdings must now be understood as 

operating subject to the statutory duty imposed upon the 
courts by s 56(2) of the Civil Procedure Act 2005, which 
requires the Court in mandatory terms – “must seek” – to 
give effect to the overriding purpose – to “facilitate the just, 
quick and cheap resolution of the real issues in the 
proceedings” – when exercising any power under the Act 
or Rules. That duty constitutes a significant qualification of 
the power to grant leave to amend a pleading under s 64 of 
the Civil Procedure Act.6 

 

 

6 The best method of case management is to have the parties and their 

lawyers agree on the pre-trial orders and/or directions that should be 

made that are then proffered to the judge managing the case for approval. 

If this approach is adopted it will usually be unnecessary to make a great 

deal of adjustment to the proposed orders. It is, of course, necessary to 

have experienced practitioners involved for the consensual case 

management process to operate effectively. It is also necessary to educate 

the profession as to the court’s expectations of practitioners in this process. 
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This can be done by way of practice notes and also by meetings with 

members of the profession in groups, which have (unfortunately) become 

known as “users groups”. There is enormous benefit in meeting with 

members of the profession to obtain their constructive criticism and input 

to establish best practice in case management. 

 

7 A most important step in ensuring cost efficient and effective case 

management is the early identification of the real issues between the 

parties. That means putting in place a regime that will ensure pleadings 

are closed as promptly as possible. We have all had cases in which new 

issues arise after discovery or after evidence has been served which may 

or may not require further interlocutory steps before the matter is ready 

for hearing. I suggest that the fact that this may happen should not deter 

you from pinning the parties down to agreed issues at the earliest stage 

practicable. What is practicable will of course differ from case to case. In a 

case that is going to be long and complex with multi-parties and with the 

prospect of numerous cross-claims, the earliest practicable time will take a 

little longer to reach.7 The process by which the agreed issues are 

identified will once again depend on the nature of the case. 

 

8 Once the real issues are identified, the ambit of discovery can be assessed 

with more precision. Discovery, or its more modern presentation 

“disclosure”, has been a controversial topic because of the costs involved, 

particularly in large commercial matters.8 Methods need to be utilised to 

contain the costs of discovery so that they are proportionate to the 

importance and complexity of the subject-matter in dispute.9 In this regard 

I advocate flexibility in the way in which discovery is provided because 

every case has its own needs. There are many cases in which special 

management of discovery will not be necessary, however may I endorse 

paragraphs 27 to 32 inclusive of the Practice Note that governs the 

Commercial List and Technology & Construction List in the Supreme 
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Court of New South Wales (the Practice Note) as a regime that may assist 

in the management of discovery.10 

 

 
9 The success of the discovery process in line with that Practice Note 

depends very much on the support of the profession. The Joint 

Memorandum regime requires the parties and their lawyers to actually 

focus on the issues that need to be addressed in the discovery process and 

to make a “best estimate” of the costs of the discovery. This process also 

brings the parties together at an interlocutory stage at which time there 

must be discourse about the real issues between them to identify the 

nature and the ambit of discovery. It is important for the judge managing 

the case to make enquiries of the parties as to the stage they have reached 

in the discovery process, if it is not otherwise clear from the parties’ 

suggested regime in their proposed consent orders.  

 

10 There are differing views as to how discovery/disclosure should be 

made,11 however if the flexible approach is adopted, the parties may 

choose from those methods and create the most effective and cost efficient 

process for their particular case. The judge managing the case(s) should be 

aware of all of these methods to be in a position to assess the parties’ 

proposals and if necessary, to suggest to the parties the best ‘recipe’ for 

their discovery/disclosure. 

 

11 It is very important to create the appropriate mix of mechanisms to assist 

the parties to reach a resolution of their dispute as soon as possible, 

whether that be by way of mediation, facilitation, reference to a referee, 

expert determination, final hearing, or final hearing combined with the use 

of a reference. It is important to try to assess the “ripe” time to refer a 

matter to mediation. In this regard the judge will depend very heavily on 

the profession and candid discourse about the utility of referring the 

matter to mediation at a particular time should occur.12 
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12 I see from the programme that there is a session on expert evidence to 

follow this session, however from a case management point of view, it is 

imperative that you identify with the parties as early as possible whether 

expert evidence will be necessary. The discourse during directions 

hearings should identify the issue(s) or question(s) upon which it is 

suggested the trial judge will need assistance from an expert.  The 

identification of these matters early in the process will prevent any 

wastage of costs in obtaining expert opinion on false issues or on matters 

that are really unnecessary for expert opinion.  It is also important to 

identify ways in which the parties can combine to obtain an expert 

opinion, rather than each of the parties expending costs on separate 

opinions.  The profession needs to be reminded that the expert is there to 

assist the judge.  There will obviously be cases in which it will be 

necessary for the parties to obtain expert opinions from different and/or a 

variety of experts, but in the main, once the issues/questions calling for 

expert opinion are identified the number of experts in a particular field 

can be contained.  

 

13 The discussion in the following session today will include reference to 

experts giving their evidence concurrently. This method is not new, but it 

has been lifted into modernity with a new name and endorsement by the 

courts.13  I have found that the flexible approach to case management as 

endorsed in the Practice Note has been extremely successful in relation to 

the preparation of expert evidence and the manner in which experts give 

their evidence.  More often than not, the experts will agree on the majority 

of issues/questions, once they meet in conclave and produce a joint report. 

I have also found that the parties/practitioners are very amenable to 

finding ways to reduce the costs of the experts. The key to this is the early 

identification of the necessity for such evidence and requiring the parties 

to agree upon the most cost efficient way for the expert evidence to be 

available to assist the trial judge. 
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14 Although Chief Justice Gleeson suggested that a "good judge" can identify 

the difference between the case that should be vigorously encouraged to 

settle and the one that should be left alone, such identification can only 

properly occur with the assistance of the profession.  It is a matter of 

making sensible enquiries of the parties, without overstepping the 

appropriate judicial mark, to assist you in identifying that difference.  I 

should say however that there have been cases that looked and sounded 

like they should have been left alone, that have been referred compulsorily 

to mediation and have settled.14 However that is the exception rather than 

the rule.  Indeed one must tread extremely carefully in making an 

assessment as to whether you impose a compulsory mediation order on 

the parties with the prospect of costs being wasted. 

 

15 Much of what is done in case management is based on common sense. 

However the following practical suggestions are proffered to assist with 

effective and cost efficient case management: 

 

• Always keep in mind that your role in case management is to 

assist the parties to resolve their dispute; 

 

• Always remember that at the outset, the practitioners in the 

particular case know (or should know) so much more about 

the case than you do, particularly in relation to the pre-action 

conduct between the parties; 

 

• Engage the profession in discussion about the real issues in 

the case as early as possible; 

 

• Read the pleadings and assess for yourself what you regard 

as the real issues presented on the pleadings; 
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• Educate the profession to propose case management regimes 

that are cost effective;   

 

• Listen to the profession and encourage constructive criticism 

and/or suggestions for improving the case management 

process; 

 

• Find effective ways of dealing with defaulters/serious 

defaulters that is fair and just – eg requiring the defaulting 

party (as opposed to their lawyer) to explain the reason(s) for 

non-compliance with court orders/directions; 

 

• Be flexible about the way in which the case should be 

prepared for hearing. 

 

 

16 I am sure none of this is new to you, however I hope that these 

suggestions assist you in honing the very important skill of case 

management.  
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