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BIOBANKING: CONSERVATION OR DEGRADATION?

by Anne Thomas*

Australia has a vast range of unique biodiversity, with many of its species found only on this continent. However, Australia 
also has a high proportion of threatened species, with most threats to biodiversity taking place on private land.1 In NSW, 
only 8% of land is held in reserves, meaning that efforts to conserve biodiversity need to be focused primarily on land 
under private ownership.2

This article examines the biodiversity offsets and banking scheme (the ‘BioBanking scheme’) introduced to NSW in 2006 
by Part 7A of the Threatened Species Conservation Act 1995 (NSW) (the TSC Act). It assesses whether the scheme will 
contribute to biodiversity conservation or hinder efforts to preserve our dwindling native species, particularly on private 
land.3 

The article looks first at the nature of the BioBanking scheme and the reasons behind its development, then at the 
effectiveness of the BioBanking offsetting mechanism which consists of BioBanking agreements, BioBanking statements, 
and the creation of biodiversity credits under the BioBanking assessment methodology (the methodology). These 
components are assessed in the light of three proposed guiding principles for biodiversity conservation as outlined by 
the NSW Government:

§	 sustained conservation

§	 the conservation of biodiversity at all levels and all facets of the ecosystem 

§	 the prevention of loss and degradation of biodiversity habitat as priority over restoration or revegetation.4 

Finally, this article looks briefly at similar schemes in Victoria and NSW to help gauge how effective offsets will be for 
the overall purpose of conserving biodiversity. This comparative analysis is necessary as the NSW scheme has recently 
come to the end of its trial period, but with very little participation to date, it is difficult to evaluate its long-term effects 
on biodiversity conservation.5

What is BioBanking?

BioBanking is a government-run, voluntary, market-based approach to the conservation of threatened species on 
private land. It is designed to trade and offset biodiversity values to counteract the negative impacts of clearing for 
development.6 The benefits of the offset and the impacts of development are measured in terms of biodiversity credits, 
which represent either a loss or gain in biodiversity values. These values are defined as ‘the composition, structure and 
function of ecosystems, and include (but are not limited to) threatened species, populations and ecological communities, 
and their habitats.’7 

* Anne Thomas is a final year law/arts student at the University of Wollongong.

 1 Rosemary Lyster, Zada Lipman, Nicola Franklin, Graeme Wiffen and Linda Pearson , Environmental and Planning Law in New South Wales (2nd 
ed, 2009), 355.
2  Judson Agius, ‘Biodiversity credits: creating missing markets for biodiversity’ (2001) 18(5) Environmental and Planning Journal 481, 485; see 
also Environment Defender’s Office New South Wales, Fact Sheet: 6.4 Private Land Conservation (2008) <http://www.edo.org.au/edonsw/site/
factsh/fs06_4.php> at 23 October 2010, 1.
3  New South Wales, Hansard, Legislative Assembly, 8 June 2006, 977 (Bob Debus).
4  NSW Department of Environment, Climate Change and Water (DECCW), A New Biodiversity Strategy for NSW: Discussion Paper (2008) <http://
www.environment.nsw.gov.au/resources/biodiversity/08398biostr.pdf> at 20 September 2010, 27; see Agius, above n 2, 494–5.
5  See e.g. NSW Department of Environment, Climate Change and Water, BioBanking Public Register (2010) <http://www.environment.nsw.gov.
au/bimspr/index.htm> at 23 October 2010.
6  Environment Defender’s Office New South Wales, Fact Sheet: 6.5 BioBanking (2008) <http://www.edo.org.au/edonsw/site/factsh/fs06_5.php> 
at 23 October 2010.
7  Threatened Species Conservation Act 1995 (NSW) s 4A.
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The methodology established under the TSC Act is used to evaluate and quantify an area’s biodiversity values in order 
to determine the number of credits generated in the case of a biobank site, or required to offset the negative impacts 
caused by development on a development site.8 Biodiversity credits are given to a landowner who enters into an 
agreement to set aside some or all of their land in order to conserve it in accordance with a management plan.9 The 
agreement sets out the number of credits the landowner will receive, representing the potential improvement in the 
condition of biodiversity values on the land as a result of the actions undertaken in the conservation management plan. 
Similarly, someone interested in undertaking development can buy the credits created by the owner of a biobank site in 
order to offset the negative impacts of their own development. However, a BioBanking statement must first be issued by 
the Director-General, indicating the number of credits the developer is required to purchase in order to offset impacts.10 
Once the credits have been used to offset development impacts or secure conservation, they are ‘retired’ and can no 
longer be used.11 

The purpose of this scheme is to provide an alternative to the current need for a threatened species assessment for 
some developments, while allowing the government to have more of an influence on the management of threatened 
species on private land.12 

The BioBanking scheme has the following key elements as outlined in the TSC Act:13 

§	 the establishment of a biobank site through an agreement with the Minister

§	 the creation of biodiversity credits in respect of management actions that improve biodiversity values

§	 a system that enables credits, once created, to be traded and used as an offset against the impacts of 
development on biodiversity values

§	 a BioBanking assessment methodology which determines the number of credits created in respect of 
management actions on a biobank site and the number of credits needed to offset the impacts of development.

Why BioBanking?

The BioBanking scheme was developed after the NSW Government recognised that the mechanisms aimed at preserving 
biodiversity were insufficient to prevent further losses of biodiversity or improve conservation outcomes.14 Instead 
this scheme moves away from traditional ‘command and control’ regulatory approaches, and utilises a market-based 
offsetting mechanism. It aims to protect biodiversity values by reducing the impact of urban development on the 

8  See Threatened Species Conservation Act 1995 (NSW) s 127B; New South Wales, Department of Environment, Climate Change and Water, 
BioBanking, Biodiversity Banking and Offsets Scheme: Scheme Overview (2007) <http://www.environment.nsw.gov.au/resources/biobanking/
biobankingoverview07528.pdf> at 23 October 2010; Environment Defender’s Office New South Wales, Fact Sheet: 6.5 BioBanking (2008) <http://
www.edo.org.au/edonsw/site/factsh/fs06_5.php> at 23 October 2010, 1; New South Wales, Department of Environment, Climate Change and 
Water, BioBanking, Assessment Methodology (2008) <http://www.environment.nsw.gov.au/resources/BioBanking/08385bbassessmethod.pdf> 
at 23 October 2010, 1.
9  See Threatened Species Conservation Act 1995 (NSW) s 127(1).
10  See, Threatened Species Conservation Act 1995 (NSW) s 127ZK(1).
11  DECCW, BioBanking: Scheme Overview, above n 8, 8. 
12  Ibid, Garth Ridell, ‘A Crumbling wall: the Threatened Species Conservation Act 10 yrs on’ (2005) 22(6) Environmental and Planning Journal 
446, 451.
13  Threatened Species Conservation Act 1995 (NSW) s 127A(2).
14  New South Wales, Department of Environment and Conservation, BioBanking – An Investigation of market-based instruments to secure long-
term biodiversity objectives Background Paper, (2006) <http://www.environment.nsw.gov.au/resources/BioBanking/biobankback0609.pdf >at 23 
October 2010, 18.
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environment, while promoting more efficient, cost-based conservation.15

BioBanking was introduced as a measure to reinvigorate conservation efforts and provide an alternative to current 
systems.16 Its main tool for improving biodiversity values is based on the concept of offsets that has been around since 
the mid-1990s.17 Earlier approaches to offsets have operated on an ad hoc, case-by-case basis, which have lacked a 
coherent, consistent and transparent framework resulting in uncertainty and an inability to properly regulate the 
maintenance and implementation of offsets programs.18 In some cases, land has been set aside for conservation with no 
attempt at active management or effective measures to ensure compliance.19 In other cases, some local councils, such 
as Liverpool City Council and Camden Council, have attempted to implement their own schemes. While similar to the 
new BioBanking initiative, each have had slightly different offset formulas and policies, making attempts at large scale 
programs problematic.20 Furthermore, the majority of these offset schemes and other similar conservation programs 
have been implemented on a voluntary basis, where landowners have been required to meet the costs of conservation 
with little or no monetary incentives or assistance, reducing the long term viability of these schemes and any motivation 
for participation.21 Under the NSW Conservation Agreement strategy, for example, landowners are responsible for 
carrying out land management activities under an agreement with only the possibility of tax deductions and assistance 
programs, without compensation.22 The decline in land approved for conservation under this program between 2006 
and 2008 is perhaps suggestive of dwindling participation in the scheme.23 

Against the shortcomings of previous offsetting mechanisms and conservation strategies, BioBanking is meant to help 
address the loss of biodiversity in a more pro-active manner.24 The scheme is designed to create a consistent and 
transparent method of calculating biodiversity offsets by using a credit system and establishing an effective methodology. 
It is also meant to ensure that active management occurs on the biobank sites and that sufficient financial incentives are 
provided for landowners to help protect biodiversity on their land.25

Offset components 

The BioBanking scheme uses an offsetting mechanism as the principle method for biodiversity conservation. Unlike 
previous offsetting initiatives, offsets are measured in terms of biodiversity credits based on the biodiversity values of 
the land. The offsetting mechanism has two main components: the distribution of credits under a BioBanking statement 
for developers, and a BioBanking agreement for landowners, which are the legal mechanisms that facilitate the offesting 
process, and the creation of biodiversity credits under the methodology.26 The NSW Government’s guiding principles 
for biodiversity conservation give some assistance in evaluating how effective the various components of the offsetting 

15  See also, Gerry Bates, Environmental Law Australia (7th ed, 2010), 474; Environment Defender’s Office New South Wales, Submission on the 
Proposed Biodiversity Banking Scheme (2008) <http://www.edo.org.au/edonsw/site/pdf/subs/080207BioBanking.pdf > at 23 October 2010, 
3; Environment Defender’s Office New South Wales, Submission on ‘BioBanking – A Biodiversity Offsets and Banking Scheme’ Working Paper 
(2006) <http://www.edo.org.au/edonsw/site/pdf/subs/060330BioBanking.pdf> at 23 October 2010, 3; see, Agius, above n 2, 481; New South 
Wales, Hansard, Legislative Assembly, 8 June 2006, 977 (Bob Debus); New South Wales, Department of Environment, Climate Change and Water 
(DECCW) , BioBanking, Biodiversity Banking and Offsets Scheme: The Science behind BioBanking (2009) <http://www.environment.nsw.gov.au/
resources/BioBanking/09476BioBankingscience.pdf> at 23 October 2010, 2.
16  See, New South Wales, Hansard, Legislative Assembly, 8 June 2006, 977 (Bob Debus).
17  See e.g. DECCW, BioBanking – An Investigation of market-based instruments, above n 14, 32; The Science behind BioBanking, above n 15, 1.
18  DECCW, BioBanking – An Investigation of market-based instruments, above n 14, 1, 8. 
19  DECCW, The Science behind BioBanking, above n 15, 2
20  DECCW, BioBanking – An Investigation of market-based instruments, above n 14, 10; see also, Liverpool City Council, ‘Habitat Offsets 
Policy Framework’ in Liverpool City Council Biodiversity Strategy (2003) <http://www.liverpool.nsw.gov.au/LCC/INTERNET/me.get?site.
home&PAGE1202> at 23 October 2010, 130; Camden Council, Natural Assets Policy (2003) <http://www.camden.nsw.gov.au/files/environment/
natural_assests_policy.pdf> at 23 October 2010.
21  See, DECCW, BioBanking – An Investigation of market-based instruments, above n 14, 19; see eg, Agius, above n 2, 487–8.
22  See National Parks and Wildlife Act 1974 (NSW) s 69C(2), (3); Agius, above n 2, 487–488; Donna Curran, ‘The Conservation of Biological 
Diversity on Private Property in NSW’ (2000) 17(1) Environmental and Planning Law Journal 34, 49.
23  New South Wales, Department of Environment, Climate Change and Water, NSW Annual Report on Native Vegetation 2009 (2009) <http://
www.environment.nsw.gov.au/resources/vegetation/2010758NSWAnnRepNatVegFinal.pdf> at 18 September 2010, 4.
24  DECCW, BioBanking: Scheme Overview, above n 8, 2.
25  Ibid.
26  Ibid 9.
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mechanism will be for the preservation of biodiversity.27 

Distributing credits 

BioBanking agreements

The statutory framework for the BioBanking agreement is set out under Div 2 Part 7A of the TSC Act. An agreement 
is defined as a regulatory instrument entered into voluntarily by a landowner and the Minister, for the purpose of 
establishing a biobank site.28 The agreement sets out the management actions for the site that the landowner agrees 
to undertake in order to improve the site’s biodiversity values, and to receive credits.29 Under the methodology, 
management actions are additional to any biodiversity conservation measures already being carried out, or required to 
be carried out, on the site.30

Biobank sites can be established on most land in NSW, but not:

§	 land reserved under the National Parks and Wildlife Act 1974 (NSW)

§	 protected land under the Forestry Act 1916 (NSW)

§	 land already deemed an offset under the Native Vegetation Act 2003 (NSW) and the Environmental Planning 
and Assessment Act 1979 (NSW).31

Agreements will also have effect in perpetuity, binding current and future owners of the biobank site.32 Even though this 
may potentially affect the selling price of the land, acting as a disincentive for landowners, the idea is to ensure long-
term management.33

The agreement will also give the landowner access to a source of permanent income and an incentive to continue active 
conservation, managed by the BioBanking Trust Fund (Fund). The landowner’s first sale of biodiversity credits is paid into 
the Fund, which is then invested. The landowner is entitled to receive annual payments from the Fund in order to help 
implement agreed management activities.34 However, this payment will be withheld if the landowner fails to reasonably 
carry out the management activities and may be used to cover the cost of any neglect.35

Thus the Fund provides a continuing incentive for conservation and a means of ensuring compliance, appealing to the 
economic realities that landowners face to generate value from their land, which normally results in the sacrifice of 
biodiversity.36 Furthermore, the Fund is unlike existing schemes, where the costs are shouldered by the landowner and 
conservation efforts generally end when the funding does.37 The Fund, as part of the agreement, sets up a system that 
is self-sustaining and can finance conservation management into the future without relying on ongoing government 
funding. However, whether or not sufficient funding is derived from the scheme will depend on how effectively the 
market system operates and the number of interested buyers and sellers willing to participate.

27  See DECCW, A New Biodiversity Strategy for NSW above n 4, 27.
28  Threatened Species Conservation Act 1995 (NSW) s 127D(1).
29  DECCW, BioBanking: Scheme Overview, above n 8, 6, DECCW, The Science behind BioBanking above n 15, 7.
30 DECCW, BioBanking, Assessment Methodology, above n 8, 2.7, Threatened Species Conservation (Biodiversity Banking) Regulation 2008 
(NSW), cl. 4; see also, Threatened Species Conservation Act 1995 (NSW) s 127K.
31  Threatened Species Conservation (Biodiversity Banking) Regulation 2008 (NSW), cl. 11.
32  Threatened Species Conservation Act 1995 (NSW) s 127G (2)(a); DECCW, BioBanking: Scheme Overview, above n 8, 6.
33  Leila Suvantola, ‘Regulatory Concerns Regarding the NSW BioBanking Scheme’ (2009) 13(1) The Australasian Journal of Natural Resources 
Law and Policy 113, 125.
34  DECCW, BioBanking: Scheme Overview, above n 8, 14.
35  Threatened Species Conservation Act 1995 (NSW) s 127ZZ, Suvantola, above n 35, 125.
36  Agius, above n 2, 487.
37  See e.g. ibid 487-488; Curran, above n 24, 49.
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However, there are also some significant up-front costs for landowners, including the initial non-refundable cost of 
assessing the credits generated by the biobank site, and the preparation of the management plan and agreement, which 
creates a barrier for potential participants.38 The silence of the legislation concerning the accidental destruction and 
degradation of a biobank site also creates some worrying uncertainties for landowners.39 

Nevertheless, BioBanking agreements on the whole help create the necessary incentive for sustainable long-term 
management of biobank sites, which is an essential ingredient for effective biodiversity conservation.40 

BioBanking statements

The regulations concerning BioBanking statements are set out under Div 6 Part 7A of the TSC Act. BioBanking statements 
can be used where a proposed development on a development site ‘would result in the degradation or loss of biodiversity 
values at the site.’41 The statement provides an alternative path for developers, in which they will be exempt from having 
to complete an assessment of significance or a species impact statement, and the development will be deemed not to 
‘significantly affect any threatened species, population or ecological community or… its habitat’.42This is meant to reduce 
the cost and time associated with species impact statements and the development application approval process. The 
assessment guidelines set out in the methodology are also designed to increase efficiency through a transparent and 
consistent rules-based approach in the determination of offsets.43 Nevertheless, while a BioBanking statement exempts 
developers from further species assessment, it does not guarantee that development consent will be given, but it does 
give the developer access to the biodiversity credit market.44 Moreover, the assessment required for the issuing of a 
statement must meet the ‘improve or maintain’ test under the methodology. This means that the development impacts 
can be counter-balanced by the retirement of biodiversity credits in accordance with the offset rules and ‘red flag’ areas 
(that is, areas of high biodiversity conservation value) are avoided.45 A statement will only be granted where all ‘cost 
effective onsite measures’ have first been carried out in order to minimise the impact of development and any indirect 
impacts on biodiversity values have been assessed.46Thus, even as an alternative method, the assessment procedure 
requirement to establish a statement, which does not even guarantee development consent, boils down to a process 
that appears almost as rigorous as that currently required.47 

The offsetting rules used to guide the ‘improve or maintain test’ at development sites create further challenges for 
developers, and raise concerns over how well it can guarantee that that which is lost on one site is the same thing preserved 
on another site. The rules set out the conditions to ensure credits required at a development site are compatible with 
those generated at the biobank site.48 For example, vegetation type and formation must be the same as that proposed 
to be cleared, and the patch size, and surrounding vegetation cover must be equal to, or more than that earmarked for 
removal, at the development site.49 No consideration is given under the rules to the particular function of the habitat 
requiring that it be offset with a similar habitat comprising the same function, which is a key component of biodiversity 
values under the TSC Act.50 This potentially allows an essential part of a species’ habitat to be inadvertently degraded 

38  Suvantola, above n 35, 129; see e.g. NSW Department of Environment, Climate Change and Water, Information for Participants: BioBanking 
Fees (2010) <http://www.environment.nsw.gov.au/BioBanking/participants.htm> at 23, October 2010.
39  Suvantola, above n 35, 132.
40  See, DECCW, A New Biodiversity Strategy for NSW, above n 4, 27.
41  Suvantola, above n 35, 121.
42  Threatened Species Conservation Act 1995 (NSW) ss 127ZO, 127ZP.
43  DECCW, BioBanking: Scheme Overview, above n 8, 8, 14.
44  Threatened Species Conservation Act 1995 (NSW) ss 127ZO (5); David Farrier, Andrew Kelly and Angela Langdon, ‘Biodiversity offsets and 
native vegetation clearance in New South Wales: The rural/urban divide in the pursuit of ecologically sustainable development’ (2007) 24 
Environmental and Planning Law Journal 427, 442.
45  DECCW, BioBanking, Assessment Methodology, above n 8, 2.1, 2.2; DECCW, BioBanking: Scheme Overview, above n 8, 11.
46  Threatened Species Conservation Act 1995 (NSW) ss 127KZ, 127KL; see DECCW, BioBanking, Assessment Methodology, above n 8, 2.4.
47  See e.g. DECCW, BioBanking, Assessment Methodology, above n 8; cf. Environmental Planning and Assessment Act 1979 (NSW) s 5A, 
Environmental Planning and Assessment Regulations 2000 (NSW) sch 2.
48  See, DECCW, BioBanking, Assessment Methodology, above n 8, 6.3.1.
49  See, ibid.
50  See Threatened Species Conservation Act 1995 (NSW) s 4A.
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and destroyed without being properly offset, undermining the efforts of the BioBanking scheme.51 Furthermore, the idea 
behind the BioBanking statement appears to advocate the degradation of biodiversity, even though negative impacts are 
expected to be offset and mitigation measures considered where economical. This appears inconsistent with the NSW 
Government’s biodiversity conservation guiding principles, where biodiversity is seen to be best preserved through the 
prevention of degradation and loss, rather than off-site forms of conservation.52 

The BioBanking statement as an alternative route for developers ensures that biodiversity values in another location will 
be improved to some extent through the offset purchase. However, the process is almost as demanding as the current 
system, providing few incentives for participation. The offsetting rules similarly provide more red tape for developers 
while being unable to guarantee that that which is lost, will satisfactorily be preserved elsewhere. 

Creation of biodiversity credits

The second part of the offsetting mechanism under the BioBanking scheme involves the creation of biodiversity credits. 
These credits are given to the landowner of a biobank site in accordance with the BioBanking agreement, and are 
required to be purchased by a developer under a BioBanking statement. The number of credits required to offset a 
development and the number created at a biobank site are determined in accordance with the guidelines set out in the 
methodology. Two types of biodiversity credits can be created. 

Ecosystem credits

Ecosystem credits are issued for all impacts on biodiversity values, including threatened species that can reliably 
be predicted to be present from the surrounding habitat at the site.53 Threatened species are assessed along with 
biodiversity attributes based on vegetation type.54 Any impacts or benefits are measured in accordance with predicted 
changes to site attributes associated with the vegetation.55 However, this assessment does not require consideration to 
be given to habitat quality, species population size or the viability of the site. This oversight allows large populations to 
be potentially offset with smaller or unviable populations, which hardly seems to equate with a ‘like-for-like’ offsetting 
principle or a sustainable method of conservation.56

Species credits

Species credits can also be created. They are required for impacts on threatened species identified in the Threatened 
Species Profile Database, where those species cannot reliably be predicted to be present in the surrounding habitat.57 
The calculation of these credits is based on the area of habitat or the number of individuals likely to be affected by the 
proposed development or conservation.58 However, such an assessment fails to consider any potential habitat viability 
for a threatened species, whether that habitat is used irregularly or whether there is any likelihood for future use. This 
is surprising as the Threatened Species Assessment Guidelines indicate that the conservation of unoccupied habitats is 
important for ensuring the survival of threatened species.59 

51  EDO Submission on the Proposed Biodiversity Banking Scheme, above n 15, 25.
52  See, DECCW, A New Biodiversity Strategy for NSW, above n 4, 27.
53  DECCW, BioBanking, Assessment Methodology, above n 8, 3, 4.3.
54  See, ibid, 5.1, 5.2.
55  See, ibid.
56  EDO, Submission on the Proposed Biodiversity Banking Scheme, above n 15, 19; see, NSW Department of Environment, Climate Change and 
Water, Principles for the use of biodiversity offsets in NSW (2010) <http://www.environment.nsw.gov.au/biocertification/offsets.htm> at 22 
September 2010.
57  See DECCW, BioBanking, Assessment Methodology, above n 8, 3, 4.4; EDO Submission on the Proposed Biodiversity Banking Scheme, above n 
15, 19.
58  See ibid, 4.4.
59  EDO Submission on the Proposed Biodiversity Banking Scheme, above n 15, 20; NSW, Department of Environment, Climate Change and 
Water, Threatened Species Assessment Guidelines: assessment of significance (2008) <http://www.environment.nsw.gov.au/resources/
threatenedspecies/tsaguide07393.pdf> at 20 September 2010, 10.
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One of the main concerns underlying the creation of species credits is the attempt at assigning a quantifiable unit to 
biodiversity values. Unlike resources that are relatively homogenous and easily reduced to a quantifiable measurement 
like carbon and water use, biodiversity values are complex and constantly changing.60 Moreover, insufficient knowledge 
of the species and ecosystems within NSW and a lack of understanding of the high complexity of ecological processes 
and relationships means that it is almost impossible to arrive at any true ‘value’ for biodiversity losses and subsequent 
gains.61Similarly, the problem with biodiversity is that ‘once it is lost it is lost forever’, as there can be no exact replica 
of the uniqueness of biodiversity at its original site.62 Therefore, allowing ‘the destruction of one area on the provision 
that another area of ‘similar biodiversity’ is protected and managed’ appears fundamentally flawed.63 Biodiversity will be 
lost one way or another under a scheme which advocates land degradation even if attempts are made at offsetting that 
impact. Furthermore, our lack of knowledge and resources to properly evaluate biodiversity means there is ‘enormous 
uncertainly about what is being lost as biodiversity declines’ and whether or not it can be adequately offset.64 

On a positive note, the assessment required under the methodology in order to create biodiversity credits requires 
more consideration of ecological attributes than that normally undertaken in the current development assessment 
process.65 For example, the methodology takes into account not only the landscape value of the negative impacts on a 
development site or positive improvements on a biobank site on native vegetation; it also considers state and national 
priorities as well as regional values attached to the land.66On the other hand, an environmental impact assessment only 
deals with local environmental issues on or surrounding the land under development consideration.67 

In order to effectively conserve biodiversity, an ‘ecosystem-wide approach’ is necessary, which includes consideration 
of all species whether threatened or abundant.68 However, the BioBanking scheme under the TSC Act only focuses on 
the biodiversity values relevant to threatened species, which ‘are only a part of biodiversity’ and thus, the scheme fails 
to implement a precautionary approach against species’ decline.69 This has ramifications not only for the creation of 
credits, but on all the species impacted, whether threatened or not, as a once populous species can quickly pass to 
rare, to threatened to extinct.70 Thus, the narrow focus of the BioBanking scheme will cause it to struggle to have a 
long-lasting positive effect on biodiversity conservation, unless the management and improvement of all ecosystems is 
considered in the process of credit assessment and allocation.71

The creation of biodiversity credits to act as a fungible unit of biodiversity values in a specialised market plays a major 
role in the offsetting process under the BioBanking scheme. The consideration given to credit assessment is vast, and the 
commitment of the scheme to constantly improve and update its evaluation mechanisms is commendable.72 However, 
despite the advantages present in such a scheme, further consideration and study needs to be directed towards 
incorporating an evaluation process which takes into account all facets of the ecosystem and assignable units that can 
satisfactorily represent all biodiversity values, without prejudicing others.

Similar schemes

As the BioBanking scheme has yet to generate much participation at this early stage, predictions as to the viability 

60  Agius, above n 2, 490; Shelly Burgin, ‘BioBanking: an environmental scientist’s view of the role of biodiversity banking offsets in conservation’ 
(2008) 17 Biodiversity Conservation 807, 812.
61  Burgin, above n 62, 812; Ridell, above n 12, 456.
62  Agius, above n 2, 494, 495.
63  Ibid 495.
64  Ibid 494.
65  EDO Submission on the Proposed Biodiversity Banking Scheme, above n 15,8; see eg, DECCW, BioBanking, Assessment Methodology, above n 
8; DECCW, The Science behind BioBanking above n 15, 4, 9.
66  DECCW, The Science behind BioBanking above n 15, 4, 5; DECCW, BioBanking Assessment Methodology, above n 8.
67  See, Environmental Planning and Assessment Act 1979 (NSW) s 5A; Environmental Planning and Assessment Regulations 2000 (NSW) sch 2.
68  Ridell, above n 12, 453; Agius, above n 2, 494, 495.
69  Ridell, above n 12, 448, 453; see, DECCW, BioBanking: Scheme Overview, above n 8, 5.
70  Ridell, above n 12, 453.
71  See, ibid.
72  See, DECCW, BioBanking: Scheme Overview, above n 8, 15.
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of the scheme can only be inferred.73 However, the idea of offsets as previously mentioned is not new, and similar 
mechanisms to the BioBanking scheme have been implemented for a number of years in other states around Australia 
and in different forms within NSW. A brief look at the current offsetting and market-based schemes in Victoria and under 
the Native Vegetation Act 2003 (NSW) (NV Act) provide some practical feedback on the performance of market-based 
offsetting mechanisms as a means of conserving biodiversity, and give some guidance as to the potential viability of the 
NSW BioBanking initiative.

In Victoria, between 2001 and 2003 a BushTender trial scheme was implemented which favoured an auction-based 
approach to improving and managing native vegetation on private land.74 Landowners were able to tender for contracts 
in order to better protect and improve native vegetation on their land. Successful bids offered the ‘best money for value’ 
in terms of the native vegetation and biodiversity outcomes resulting from the landowner’s proposed management 
strategies.75 Successful landowners received periodic payments to assist in their management actions under agreements 
signed with the Victorian Government.76 The trial was considered a success as 97% of landowner participants satisfactorily 
fulfilled their commitments under the management agreement on their sites, securing the protection of over 4 848ha of 
significant vegetation over the 3 year period.77 The BushTender scheme is now part of Victoria’s biodiversity conservation 
strategy and has so far provided for the protection and improvement of over 17 000ha of land over four to five year 
periods.78 

Even though the BushTender scheme does not use an offsetting mechanism, it is closely linked to the BushBroker 
credit registration and trading initiative for native vegetation, introduced in 2006.79 BushBroker works in much the 
same way as the NSW BioBanking scheme, enabling landowners to purchase off-site offsets in order to counterbalance 
the clearing of vegetation on their land and unlike BushTender, provides for permanent conservation.80 Moreover, the 
BushBroker scheme allows credits to be generated as a result of BushTender management activities.81 In the first year 
of implementation, the BushBroker scheme facilitated the clearing of 260ha of remnant vegetation, which was offset by 
1 460ha, between 2006 and 2009, 10 000ha had been assessed as possible sites for permanent conservation, and 105 
offset trades had been transacted, valued at $4.1m.82 

The combination of the BushTender and BushBroker schemes appears to demonstrate the viability of a market-based 
offsetting mechanism. Its ability to preserve and improve biodiversity conservation and ensure management actions are 
undertaken on land that is set aside. The BushBroker scheme also demonstrates the feasibility of a successful and lively 
credit market which underpins the sustainability of a market-based system like BioBanking. 

Property vegetation plans (PVP) under the NV Act in NSW is another scheme similar to the BioBanking initiative, 

73  See e.g. DECCW, BioBanking Public Register, above n 5.
74  DECCW, BioBanking – An Investigation of market-based instruments, above n 14, 12; Peter Curnow and Louisa Fitz-Gerald, ‘BioBanking in New 
South Wales: Legal issues in the design and implementation of a biodiversity offsets and banking scheme’ (2006) 23 Environmental and Planning 
Law Journal 298, 302.
75  Victoria, Department of Sustainability and Environment, ecoMarkets: Valuing our Environment, (brochure) (2008) <http://www.dse.vic.gov.
au/__data/assets/pdf_file/0005/98033/ecoMarkets_Brochure_single_page.pdf> at 18 September 2010, 4.
76  Ibid.
77  Becca Madsen, Nathaniel Carroll and Kelly Moore Brands, State of Biodiversity Markets: Offset and Compensation Programs Worldwide report 
(2010) <http://www.ecosystemmarketplace.com/documents/acrobat/sbdmr.pdf > at 18 September 2010, 50.
78  Ibid; Victoria, Department of Sustainability and Environment, Annual Report 2009 – Report of Operations Part 5: Protecting biodiversity and 
the associated ecosystem services (2009) <http://www.dse.vic.gov.au/__data/assets/pdf_file/0010/96823/Annual_Report_2009_-_Report_of_
Operations_Part_5_v1.pdf > at 18 September 2010, 8.
79  Curnow and Fitz-Gerald, above n 74, 302.
80  Ibid, Bruce McKenny, Environmental Offset Policies, Principles and Methods: A Review of Selected Legislative Frameworks (2005) <http://
www.biodiversityneutral.org/EnvironmentalOffsetLegislativeFrameworks.pdf> at 18 September 2010, 26.
81  Ibid, 25 –26; DECCW, BioBanking – An Investigation of market-based instruments, above n 14, 17.
82  Victoria, Annual Report 2009 – Report of Operations Part 5, above n 80, 8, Victoria, Department of Sustainability and Environment, Native 
Vegetation: net gain accounting, fist approximation report (2008)

<http://www.dse.vic.gov.au/__data/assets/pdf_file/0003/97347/Net_Gain_Accounting_-_First_Approximation_Report.pdf > at 18 September 
2010, 17.
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designed for the offsetting of native vegetation in rural areas. Since the beginning of offsetting operations under the PVP 
program in 2005, around 7 243ha of land have been cleared where environmental outcomes have been maintained or 
improved, offset by 25 610ha set aside for conservation and management strategies.83 Yet this is quite a minimal area 
of land conserved when the total size of NSW is taken into account. Moreover, in conjunction with other mechanisms 
under the NSW Government’s Native Vegetation Management Plan (such as voluntary conservation agreements and 
the establishment of wildlife refuges which provide permanent protection for special natural features or native wildlife 
respectively on private land) the cumulative area of native vegetation that has been conserved, restored or managed 
between 2006 to 2009 is 5 559 540ha with only 10 910ha approved for clearing.84 This suggests that offsets have not 
been the main driving force behind the increase in land set aside for conservation, but rather it is only in combination 
with other mechanisms that conservation and management projects have outweighed the area of land approved for 
clearing. 

Overall, these schemes demonstrate that attempts at conservation management through market-based approaches and 
offsetting mechanisms, is incremental. As these systems rely on the response of landowners to voluntarily participate 
and provide enough suitable land to be offset, offsetting mechanisms can only play a small role in overall biodiversity 
conservation, and reversing the effects of land clearing and biodiversity degradation. Furthermore, while the PVP 
and the BushBroker schemes provide for the permanent conservation of land, the land approved to be cleared is still 
quite a significant area in comparison to that offset. These results provide some forewarning that the optimistic aim 
of BioBanking to offset ‘the sum of small losses to achieve an overall environmental benefit’ is only really viable in 
conjunction with other mechanisms that do not necessarily utilise an offsetting mechanism.85 

Conclusions

The BioBanking scheme which utilises an offsetting mechanism in order to conserve biodiversity has been established in 
recognition of NSW’s ecological decline, particularly on private land. The initiative implemented provides an alternative 
system for conserving biodiversity that is more transparent and consistent, ensuring active management and providing 
substantial financial incentives for landowners. The main component of BioBanking is an offsetting mechanism which 
can be effectively evaluated against the NSW Government’s guiding principles on biodiversity conservation. Under 
the offsetting mechanism, the distribution of biodiversity credits is facilitated by BioBanking agreements which create 
the necessary incentive for long term active conservation. Yet the biobankBioBanking statements fail to discourage 
degradation and loss of biodiversity on development sites even though the assessment criteria are onerous. 

The creation of biodiversity credits similarly fails to satisfactorily depict any true unit for biodiversity values, and to take 
into consideration a whole-ecosystem-approach to conservation, ensuring that what is lost is preserved elsewhere. 
Furthermore, the rules used to help assign values to land bypass certain considerations necessary for the healthy 
functioning of ecosystems, and for ensuring the survival of certain species. 

Victoria’s BushTender and BushBroker schemes and the PVP program in NSW provide some practical examples 
of offsetting mechanisms to conserve biodiversity. Each of these schemes has been able to set aside land for active 
conservation and improvement activities, but as each system relies on voluntary contributions, the land that has so far 
been set aside is not vast, and the land cleared in proportion to that offset is still a relatively large area. If any headway 
is to be gained in the overall preservation and improvement of biodiversity, this discrepancy needs to be addressed. 
Overall, the BioBanking offset mechanism coupled with market-based approaches provides incentives for the long-term 
active management of biobank sites and some potential for the effective conservation of biodiversity. However, the 
manner in which the offsets work, and the lack of consideration for some fundamental principles, indicates that the 
scheme will, in the long run, hinder efforts for effective sustainable management of biodiversity. 

83  DECCW, NSW Annual Report on Native Vegetation 2009, above n 25, 4.
84  Ibid, 3.
85  New South Wales, Hansard, Legislative Assembly, 8 June 2006, 977 (Bob Debus).


