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Costs orders in the NSW District Court
Zac Gabriel, Sydney

The writer recently encountered a prob
lem concerning the application of Part

•  Rule 31 (4) of the District Court Rules 
elation to costs on re-heanng of a 
District Court Arbitration.
A brief summary is as follows :- 

1 The plaintiff commenced proceedings 
following personal injuries arising out 
of a motor vehicle accident on 1 
December 1995.

2 The matter was referred to arbitration 
and the Arbitrator made an award in 
the plaintiff’s favour for approximate
ly $23,000 plus costs. The compo
nent of the award relating to non-eco- 
norrnc loss was in the sum of $16,000 
representing 25% of a most extreme 
case. The Arbitrator awarded this fol
lowing a deduction from 30% having 
regard to the plaintiff’s age, who was 
at that time 82 years old.

3 Prior to the arbitration, the defendant 
had made an offer of approximately

$9,000 inclusive of costs and did not 
offer any sum in relation to non-eco- 
nomic loss.

4 The defendant applied for a re-hear- 
mg.

5 The plaintiff filed an offer of compro
mise of $15,000 plus costs.

6 At the re-heanng, the Judge awarded 
the sum of $2,500 for non-economic 
loss based on 15% of a most extreme 
case, after making an unspecified 
deduction for the plaintiff’s age. The 
total verdict was in the sum of 
approximately $11,000. The defen
dant asked for an order for costs on 
the basis that as a result of the verdict 
the defendant had substantially 
improved its position from the arbi
trator’s award.

7 The Judge ordered that the defendant 
pay the plaintiff’s costs up to and 
including the arbitration. However, in 
relation to costs subsequent to the

arbitration each party was to pay its 
own costs. The Judge’s reasoning was 
that based on Part 39A Rule 31 (4) 
and practice note 14 the defendant 
had substantially improved its posi
tion from the arbitrator’s award.
Upon the wnter’s reading of practice 

note 14, the intention of the rule 
appears to be to impose a burden on the 
party who makes unnecessary applica
tions for re-hearing.

The writer has since discussed this 
problem with other personal injury practi
tioners and has learned of other judicial 
interpretations of this rule which have 
adversely affected plaintiffs by ordenng 
the plaintiff to pay all or some of the 
defendant’s costs from the arbitration or 
that the plaintiff is not to recover 
party/party costs in circumstances similar 
to the facts set out above.

The impact of this is that the plaintiffs 
are being penalised by what may or may ^
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n o t b e  a fair d ec is io n  m ad e  b y  an  a rb itra 

tor. S u b -ru le  4  a p p e a rs  to  o n ly  p en a lise  the  

p a rty  w h o  m ak es  a n  a p p lic a tio n  for a re 

h ea rin g . It seem s, th e re fo re , th a t th e  s u b 

ru le  o r  p rac tice  n o te  14 n e e d s  rev ision  o r 

c la rifica tio n  in  o rd e r  to  p re v e n t a great 

in ju stice .

S u re ly  th e  ru le  sh o u ld  o n ly  a p p ly  to

th o se  p a r tie s  w h o  m a k e  a p p lic a tio n s  for 

re -h e a r in g  a n d  w h o  d o  n o t  d o  s u b s ta n 

tia lly  b e tte r. A co st b u rd e n  sh o u ld  n o t be 

im p o se d  o n  a p a r ty  w h o  h a s  n o t d o n e  
su b s ta n tia lly  b e tte r  th r o u g h  n o  fau lt o f 

th e ir  o w n , fo r e x a m p le , w h e re  th e  a rb i

tr a to r  h as g o t it w ro n g  o r  e v e n  w h e n  a 

d iffe ren t in te rp re ta tio n  o f  th e  e v id en c e  is

a p p lie d  b y  o n e  ju d ic ia l  o fficer c o m p a re d  

w ith  a n o th e r . ■

Zac Gabriel is a solicitor w ith Heazlewoods in Sydney. 
APLA members who have encountered similar problems 
with the application of the Rules are encouraged to 
contact Zac on phone 02 9869  2222, or email 
heazlew@heazlewoods.com.au
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Republicans push
for a bill o f rights

4.
jp

By A D R IA N  R O LLIN S ,
C anberra
A b r o a d  c r o s s - s e c t i o n  o f  
republicans will work together  
to urge w eek ’s Constitutional 
C onvention to consider a d ec
laration o f rights.

And the Prime Minister, Mr 
J o h n  H o w a r d ,  y e s t e r d a y  
increased the chances o f Aus
tralia having a directly elected  
head o f state w hen  he allowed  
Liberal MPs attending the co n 
vention  to vote according to 
their con scien ce.

The Australian R epublican  
M ovem ent will join Victoria’s 
R eal R ep u b lic  d e le g a te s  in  
arguing for m ore conventions  
to be organised to consider  
“constitutional renovations”.

The strategy was revealed as 
300 w om en  gathered in Can
berra for a tw o-day W om en’s 
C o n s t itu t io n a l  C o n v e n t io n  
beginning today.

A Real R epublic d elegate , 
th e  R everend  Tim  C o ste llo , 
s a id  a g r e e m e n t  h a d  b e e n  
reach ed  w ith  the A ustralian  
R e p u b lic a n  M o v e m e n t  o n  

> broadening the deliberations 
o f the 10-day convention  to 

include a working group to 
discuss the pream ble to the 
Constitution.

Mr C ostello said his group  
had also d iscussed  with other 
republicans —  including Ms 
Pat O’Shane, o f A Just Repub
lic, and a N ew  South Wales 
delegate, Mr Ted Mack — the 
p o s s ib i l i t y  o f  d is c u s s in g  a 
c h a r t e r  o f  f r e e d o m  a n d  
responsibility.

A draft Order o f Proceed-
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The Age will cover the  
Constitutional Convention live 
on the  In ternet from M onday at 
www.theage.com.au Users will 
be able to e-mail com m ents  to  
What the People Say and vote 
for a new flag design o f th e ir  
choice.

in g s , is su e d  o n  8 January, 
essentially lim ited d iscussion  
at the convention  to a con sid 
eration o f a head of state and  
the question  o f w hether and 
how  Australia w ould b ecom e a 
republic.

But the con ven tion ’s chair
man, Mr Ian Sinclair, yesterday  
adopted an open  position  on  
proceedings, saying it was up 
to delegates to d ecide what 
form the m eeting w ould take 
and what should be discussed.

“The convention  itself will 
d ecid e  its ow n  p roceed in gs. 
What w e have tried to do is to 
set down a suggested form to 
g ive  d eb a te s  on  key issu e s  
tim e,” Mr Sinclair said.

The Australian R epublican  
M ovem ent’s New South Wales 
con ven or, Mr Peter Grogan, 
c o n firm ed  d is c u s s io n s  had  
been  held with other republi
can groups about changing the 
C o n stitu tio n ’s pream ble and  
f u t u r e  n o n  - P a r l i a m e n t a r y  
forum s to d iscu ss  c o n s t itu 
tional change. An ARM official
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said it was “unlikely w e w ould  
not support these th ings”.

Mr G rogan  said,  t h o u g h  
su ch  m atters co u ld  be d is 
cussed , his group did not want 
the convention  to be taken “off 
the rails”.

The convention  m ust agree 
on  a m odel for a republican  
governm ent, which is to be put 
to the Australian peop le in a 
referendum  by the end  of 200^-

Mr Howard has attacked the 
p ro p o sa l that an A ustralian  
president be directly elected, 
but yesterday he declared that 
co a litio n  MPs a tten d in g  the  
convention  would be given the 
freedom  to vote as they saw  fit/

T h e  N a t i o n a l  Party  h a s  
directed its representatives to 
argue in support o f the m onar
chy and the retention of the 
current Constitution.

O pening the W om en’s C on
stitutional C onvention today, 
the M inister for the Status o f 
W omen, Ms Judi Moylan, an  
a v o w e d  r e p u b l i c a n ,  i s  
expected  to urge changes to 
the Constitution.

In her speech  to be delivered  
today Ms Moylan says that, 
along with m any o f her co l
leagues, she believes the tim e  
has com e for an Australian to 
be head of state.

The con ven tion  organiser, 
Ms Christina Ryan, said A us
tralian w om en  had concerns  
wi t h  t h e  C o n s t i t u t i o n  a n d  
w a n ted  to se e  an a m en d ed  
pream ble or the attachm ent o f  
a bill o f rights, as well as re
form s to the electoral system .
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