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This is often expressed another way by
means of an oft quoted statement of Sir
Harry Gibbs: ..if society is tolerant and
rational, it does not need a Bill of Rights. If
it is not, no Bill of Rights will make it so".
This statement has been condemned as a
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neat aphorism by the Constitutional
Commission and the Senate Standing
Committee on Constitutional and Legal
Affairs, who considered it insufficient to
deny the desirability of a Bill of Rights: see
Brian Burdekin, "The Impact of a Bill of
Rights on those who Need it Most" in
Alston (ed), op cit. pp 148-149

B The pride of United States governments in
their Bill of Rights has been one of the
primary reasons the United States has long
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(ed), op cit. pp 148-149
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the Bill of Rights: see Wilcox, op cit., p 191

B See the account given by Philip Alston in
Alston, op cit. pp 14-16

Costs arders In the NSW District Court

Zac Gabriel, Sydney

he writer recently encountered a prob-
lem concerning the application of Part
Rule 31 (4) of the District Court Rules

@ clation to costs on re-heanng of a
District Court Arbitration.

Abrief summary is as follows -

1 The plaintiff commenced proceedings
following personal injuries arising out
of a motor vehicle accident on 1
December 1995.

2  The matter was referred to arbitration
and the Arbitrator made an award in
the plaintiffs favour for approximate-
ly $23,000 plus costs. The compo-
nent of the award relating to non-eco-
norrnc loss was in the sum of $16,000
representing 25% of a most extreme
case. The Arbitrator awarded this fol-
lowing a deduction from 30% having
regard to the plaintiffs age, who was
at that time 82 years old.

3 Prior to the arbitration, the defendant
had made an offer of approximately

4

$9,000 inclusive of costs and did not
offer any sum in relation to non-eco-
nomic loss.

The defendant applied for a re-hear-
mg.

The plaintiff filed an offer of compro-
mise of $15,000 plus costs.

At the re-heanng, the Judge awarded
the sum of $2,500 for non-economic
loss based on 15% of a most extreme
case, after making an unspecified
deduction for the plaintiffs age. The
total verdict was in the sum of
approximately $11,000. The defen-
dant asked for an order for costs on
the basis that as a result of the verdict
the defendant had substantially
improved its position from the arbi-
trators award.

The Judge ordered that the defendant
pay the plaintiffs costs up to and
including the arbitration. However, in
relation to costs subsequent to the

arbitration each party was to pay its

own costs. The Judges reasoning was

that based on Part 39A Rule 31 (4)

and practice note 14 the defendant

had substantially improved its posi-
tion from the arbitrator$ award.

Upon the wnter? reading of practice
note 14, the intention of the rule
appears to be to impose a burden on the
party who makes unnecessary applica-
tions for re-hearing.

The writer has since discussed this
problem with other personal injury practi-
tioners and has learned of other judicial
interpretations of this rule which have
adversely affected plaintiffs by ordenng
the plaintiff to pay al or some of the
defendants costs from the arbitration or
that the plaintiff is not to recover
party/party costs in circumstances similar
to the facts set out above.

The impact of this is that the plaintiffs
are being penalised by what may or may *

©
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not be a fair decision made by an arbitra- those parties who make applications for applied by one judicial officer compared
tor. Sub-rule 4 appears to only penalise the re-hearing and who do not do substan- with another. =

party who makes an application for a re- tially better. A cost burden should not be

hearing. It seems, therefore, that the sub-  imposed on a party who has not done  Zac Gabriel isa solicitor with Heazlewoods in Sydney.
rule or practice note 14 needs revision or  substantially better through no fault of  APLA members who have encountered similar problems
clarification in order to prevent a great  their own, for example, where the arbi-  with the application of the Rules are encouraged to
injustice. trator has got it wrong or even when a  contact Zac on phone 02 9869 2222, or email

Surely the rule should only apply to

Republicans

different interpretation of the evidence is

heazlew@heazlewoods.com.au

for a bill of rights

By ADRIAN ROLLINS,
Canberra

A broad cross-section of
republicans will work together
to urge weeks Constitutional
Convention to consider a dec-
laration of rights.

And the Prime Minister, Mr
John Howard, yesterday
increased the chances of Aus-
tralia having a directly elected
head of state when he allowed
Liberal MPs attending the con-
vention to vote according to
their conscience.

The Australian Republican
Movement will join Victorias
Real Republic delegates in
arguing for more conventions
to be organised to consider
“constitutional renovations”.

The strategy was revealed as
300 women gathered in Can-
berra for a two-day Womens
Constitutional Convention
beginning today.

A Real Republic delegate,
the Reverend Tim Costello,
said agreement had been
reached with the Australian
Republican Movement on

> broadening the deliberations
of the 10-day convention to
include a working group to
discuss the preamble to the
Constitution.

Mr Costello said his group
had also discussed with other
republicans — including Ms
Pat O’Shane, of A Just Repub-
lic, and a New South Wales
delegate, Mr Ted Mack — the
possibility of discussing a
charter of freedom and
responsibility.

A draft Order of Proceed-

>
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The Age will cover the
Constitutional Convention live
on the Internet from Monday at
www.theage.com.au Users will
be able to e-mail comments to
What the People Say and vote
for a new flag design of their
choice.

ings, issued on 8 January,
essentially limited discussion
at the convention to a consid-
eration of a head of state and
the question of whether and
how Australia would become a
republic.

But the convention’ chair-
man, Mr lan Sinclair, yesterday
adopted an open position on
proceedings, saying it was up
to delegates to decide what
form the meeting would take
and what should be discussed.

“The convention itself will
decide its own proceedings.
What we have tried to do is to
set down a suggested form to
give debates on Kkey issues
time,” Mr Sinclair said.

The Australian Republican
Movements New South Wales
convenor, Mr Peter Grogan,
confirmed discussions had
been held with other republi-
can groups about changing the
Constitutions preamble and
future non-Parliamentary
forums to discuss constitu-
tional change. An ARM official
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said it was “unlikely we would
not support these things”.

Mr Grogan said, though
such matters could be dis-
cussed, his group did not want
the convention to be taken “off
the rails”.

The convention must agree
on a model for a republican
government, which is to be put
to the Australian people in a
referendum by the end of 200"

Mr Howard has attacked the
proposal that an Australian
president be directly elected,
but yesterday he declared that
coalition MPs attending the
convention would be given the
freedom to vote as they saw fit/

The National Party has
directed its representatives to
argue in support of the monar-
chy and the retention of the
current Constitution.

Opening the Womens Con-
stitutional Convention today,
the Minister for the Status of
Women, Ms Judi Moylan, an
avowed republican, is
expected to urge changes to
the Constitution.

In her speech to be delivered
today Ms Moylan says that,
along with many of her col-
leagues, she believes the time
has come for an Australian to
be head of state.

The convention organiser,
Ms Christina Ryan, said Aus-
tralian women had concerns
with the Constitution and
wanted to see an amended
preamble or the attachment of
a bill of rights, as well as re-
forms to the electoral system.

— with AAP

Reproduced with permission of The Age’
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