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A recen t d e c is io n  b y  the D is tr ic t  C o u r t  o f  

Q u e e n s la n d  in the a b o v e  m a t te r  h a s  re ­

a f f ir m e d , a t  le a s t  in the sh o r t  te rm , e a r l i e r  

d e c is io n s  su ch  a s  G o l i a t h  P o r t l a n d  C e m e n t  

v B e n g t e l l  ( 1 9 9 4 )  3 3  N S W L R  4 1 4 , th a t the 

im p o r t a n t  c o n s id e r a t io n  o f  a  P l a i n t i f f ’s 

“ le g it im a te  ju r i d i c a l  a d v a n t a g e ”, c a n  in c o n ­

ju n c t io n  w ith a  p r im a  f a c i e  r igh t to c o m ­

m en ce  p ro c e e d in g s  in on e  ju r is d ic t io n , o u t­

w eigh  a n  o th e rw ise  o v e rw h e lm in g  m a jo r ity  

o f  c o n n e c tin g  f a c t o r s  lin k in g  the p la in t i f f ’s 

c la im  to an o th e r.

T h e  fa c ts
The Plaintiff com m enced a claim in 

the Q ueensland District Court in dam ­
ages for personal injuries, loss and dam ­
age suffered in the course of his em ploy­
ment with the Defendant on or about 
2nd June 1994. He was a resident of 
New South Wales and was injured in the 
course of h is em ploym ent w ith the 
Defendant whilst laying pipes in a trench 
at a building site in New South Wales. 
He was a resident of New South Wales at 
date of application. The Plaintiff received 
all his treatm ent in New South Wales. 
Although the Defendant was a com pany 
incorporated in Q ueensland, having its 
principal office on the Gold Coast, it car­
ried on business in several States of 
Australia, including New South Wales. 
The com pany was served in Queensland.

The Defendant brought an applica­
tion to have the plaint struck out or alter­
natively stayed indefinitely on the ground 
that the com m encem ent of the action in 
Queensland was an abuse of process or 
vexatious and, more particularly, that the 
District Court in Q ueensland was not an 
appropriate forum for the action. It was 
not in dispute that the Court had inher­
ent jurisdiction to stay or strike out p ro ­
ceedings, if the Court considered itself “a

clearly inappropriate forum to entertain 
those proceedings”.

The Plaintiff had pleaded particulars 
of alleged negligence, breach of contract 
or breach of s ta tu to ry  duty  of the 
Defendant including those im posed by 
Section 9 of the W o rk p la ce  H e a lth  &  S a fe ty  

A c t 1989 (Qld), breach of the statutory 
duty imposed by Section 15(1) of the 
O c c u p a t io n a l  H e a lth  &  S a fe ty  A ct (NSW) 
and breach of the C o n stru c tio n  S a fe ty  A ct 

(NSW ) and the C onstruction  Safety 
Regulations (NSW). The Defendant in its 
Entry of Appearance and Defence plead­
ed, amongst other things, a cap on the 
damages entitlem ent ol the Plaintiff p u r­
suant to the term s of the W o r k e r s ’ 

C o m p e n sa t io n  A ct 1987 (NSW).
Proceedings had been com m enced 

imm ediately prior to the close of the 
three year lim ita tion  period  in 
Q ueensland. No proceedings had been 
instituted in New South Wales. His 
H onour Judge McLauchlan Q.C. noted 
the term s of the N e w  S o u th  W a le s  

L im it a t io n s  A c t  and the term s of an 
Affidavit filed by the D efendants 
Solicitors. In that Affidavit, a Solicitor 
deposed that she had received instruc­
tions from the D efendants w orkers’ com ­
pensation insurer “... that there will be 
no objection on the basis of lim itation of 
action, to the issue of com m on law p ro ­
ceedings by the Plaintiff in either the 
District or Supreme Court of New South 
W ales”. In V oth v M a n i ld r a  F lo w e r  M ills  

P ty  L td  (1990) 171 CLR 538, the 
Defendant in similar circum stances (that 
is, where the Plaintiffs claim was statute 
barred in the alternative jurisdiction) 
had been able to tip the C ourt’s decision 
in its favour by undertaking not to plead 
the lim itation defence in the alternative 
jurisdiction.

C le arly  th is  is a ta c tic  w h ich  

d e fe n d a n ts  w ill e m p lo y  in such  

cases  g iven  th a t  few , i f  any, 

J u d g e s  a re  like ly  to  s tr ik e  o u t an  

ac tio n  w h e re  th e y  a p p re c ia te  

th a t  it  is s ta tu te  b a rre d  

e ls ew h ere .

In the present case, His Honour 
com m ented that -

“S o  f a r  a s  the l im ita t io n  p o in t is c o n ­

ce rn e d , a lth o u g h  p r im a  fa c ie  it is a  re a so n  

n ot to s ta y  p ro c e e d in g s  in Q u e e n s la n d , it 

co u ld  I th ink  be d e a lt  w ith u p o n  the b a s i s  o f  

a n  u n d e r ta k in g  on b e h a l f  o f  the D e fe n d a n t  in 

te rm s o f  the instructions w hich  it a p p a r e n t ly  

p ro v id e d  to its S o lic ito r s , a n d  a n  a p p r o p r ia t e  

co n d itio n  co u ld  be f o r m u la t e d  a s  p a r t  o f  the 

s ta y  o rd e r .”

His Honour then examined Voth and 
outlined the principles relevant to appli­
cations such as this. He adopted as accu­
rate, the headnote to that case to the 
effect that a defendant will ordinarily be 
entitled to an order for a stay or dis­
missal, where the local court is persuad­
ed in the circumstances of the particular 
case and the availability of a foreign tri­
bunal to whose jurisdiction the defen­
dant is amenable which could hear the 
matter, that the local court is “a clearly 
inappropriate forum for the determ ina­
tion of the d isp u te”. The prim ary 
enquiry ought be directed to the inappro­
priateness of the local court rather than to 
the appropriateness or com parative 
appropriateness of a suggested foreign 
forum.
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His H onour noted that this onus 
rested upon  the Defendant. He w ent on 
to find that the Defendant had estab­
lished the availability of a foreign tri­
bunal, being  e ither the D istrict or 
Supreme C ourts of New South Wales. 
The question  then he said was “w hether, 
having regard to the circum stances of 
the particular case, the District C ourt of 
Q ueensland is a clearly inappropriate 
forum ”. His H onour then noted  refer­
ence in Voth to the relevant “connecting 
factors” as well as “a legitimate personal 
or jurid ical advantage” w hich m ight also 
com e under consideration in a particu­
lar action.

He listed the “connecting factors” rel­
evant in the case before him  as:
1. The Plaintiff was and remained, resi­

dent in New South Wales.
2. The Defendant, although incorporat­

ed in Queensland and having its reg­
istered office there, was carrying on 
business in New South Wales at the 
time and at the location of the acci­
dent.

3. The accident occurred in New South 
Wales.

4. W itnesses on the issue of liability 
would be resident in New South 
Wales.

5. Many of the medical witnesses would 
be located in that State.

6. The substantive law to be applied 
w ould be the law of New South 
Wales, being the place where the 
wrongs alleged against the Plaintiff 
occurred (see B re a v in g to n  v G o d le m a n  

(1988) 169CLR41). His H onour also 
noted the point made by Kirby P (as 
he then was) in G o lia th  that the 
courts most familiar with the sub­
stantive law of a State and the 
approaches to it, would be the courts 
of that State.

7. The particulars of negligence alleged 
against the Defendant have little if 
any connection  w ith Q ueensland 
and the whole of the damage suffered 
by the Plaintiff occurred in New 
South Wales not in Queensland.
His H onour noted that the “connect­

ing factors” linking the action to 
Queensland were far fewer in number. 
The principal one was clearly that the 
D efendant was incorporated  in 
Queensland and had its registered office

there, giving rise at least to a prim a facie 
right of the Plaintiff to com m ence pro­
ceedings w ith in  the ju risd ic tion . 
However, added to that was the im por­
tant consideration of a “legitimate ju rid i­
cal advantage to the Plaintiff suing in this 
State”. Again, he referred to Kirby P in 
G o lia th  at 436 where he had in turn 
referred to High Court decisions such as 
M c K a in  and S te v e n s  v H e a d . His H onour 
noted that in G o lia th  by majority, the 
Court of Appeal had upheld the decision 
of the Judge at first instance to refuse a 
stay of proceedings instituted in New 
South Wales, although it was patent that 
the overwhelming majority of “connect­
ing factors” linked the Plaintiffs claim to 
another jurisdiction. In G o lia th  of course, 
the juridical advantage which was con­
sidered in bringing the action in New 
South Wales was a more liberal limitation 
law within that State.

His H onour went on to determ ine 
that-

“ In the p re se n t  c a s e  a n d  on the b a s i s  o f  

th e a u th o r it ie s  m e n tio n e d  a b o v e , I c o n s id e r  

th a t  the P la in t i f f  is e n t it le d  to p u r s u e  a  p e r ­

s o n a l  o r  ju r id ic a l  a d v a n ta g e  by  p r o c e e d in g  in 

Q u e e n s la n d  to a v o id  th e s t a tu to r y  d a m a g e s  

“c a p ” w hich  w o u ld  a p p ly  to the lit ig a t io n  i f  

in s t itu te d  in N e w  S o u th  W ales. T h a t , c o m ­

b in e d  w ith  the f a c t  th a t the D e fe n d a n t  is a  

Q u e e n s la n d  c o m p a n y  h a v in g  its re g is te re d  

o ffice  in th is S t a te ,  p e r s u a d e s  m e  th a t in the 

e x e rc ise  o f  m y  d isc re t io n  I sh o u ld  d ism is s  the 

a p p l ic a t io n  f o r  a  s t a y ” .

C o n c lu s io n
This decision was of course only 

related to the hearing of a sum m ons to 
strike out or stay proceedings. Moreover, 
it was a District Court decision. It does 
however highlight for plaintiff lawyers 
particularly, an extremely valuable argu­
m ent which ought be considered where 
actions are considered or com m enced in 
similar circumstances. The case, when 
com bined with higher, earlier authority 
such as Voth and G o lia th , highlights the 
issues which might be relevant, including 
the connecting factors to alternative ju ris­
dictions, and other considerations such 
as a personal or juridical advantage to be 
gained from proceeding in the local ju ris­
diction, as the case may be. As well, it 
exemplifies that only a brave defendant 
w ould make such an application w ithout

providing to the Court a reliable un d er­
taking to forbear from pleading a lim ita­
tion, if relevant.

It rem ains to be seen how ever 
w hether such alternatives will endure for 
Plaintiff lawyers. Given the thin margins 
in some of the High C ourt’s decisions 
relating to “forum shopping” and the 
clear distaste for the practice voiced by 
certain present judges, it is possible to 
predict significant tightening of such 
opportunities, should the High Court 
have the opportunity  to re-visit the issue 
in future proceedings. ■
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