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Lump sum preclusion periods
Jackson v D epartm ent o f Social Security
(Unreported decision o f Spender, J, Federal Court, 17 October 1997)
Ian Dallas, Bendigo

Lum p sum  preclu sion  p er io d s  u n d er the 

Social Security  A ct 1991 (‘‘the A ct’’)  a re  

a m en a b le  to ea sy  ca lcu la tion  i f  a  p erson  

injured im m ed ia te ly  receives a  p en sion  o r  b en 

efit an d  continues to d o  so  until the settlem ent 

o f  a  com m on  law  action . The situation  is f a r  

m ore co m p lex  w hen  a  ‘no f a u l t ’ com p en sation  

sch em e  is in o p e ra t io n  a n d  th e p la in t i f f  

receives w eek ly  p a y m en ts  o f  w o r k e r s ’ c o m p en 

sation  interm itten tly  b e fo r e  the settlem en t o f  

the d a m a g es  claim .

The decision of the Federal Court in 
Ja c k s o n  has major ramifications for recipi
ents of damages awards, faced with a 
preclusion period, who have received 
weekly payments for discrete and sepa
rate periods.

Mark Jackson was injured on 11 
September 1990 and received workers’ 
compensation benefits in the form of 
weekly payments from that date until 22 
Apnl 1991. He then obtained employ
ment. When he required surgery to his 
shoulder he received weekly payments 
from 1 February 1993 until 20 June 1993. 
He then received Social Security benefits 
from that time until early 1995. It is 
important to note that he had two distinct 
periods when he received workers’ com
pensation.

Common law proceedings for dam
ages for negligence were settled on 25 May 
1995 for approximately $142,500 after an 
amount had been refunded in respect of 
workers’ compensation payments. The set
tlement included allowances for future and 
past economic loss.

A delegate of the Secretary for the 
Department of Social Security (“DSS”) 
decided to preclude payment of benefits for 
the period 21 June 1993 to 17 December 
1995, and to recover the amount of bene
fits paid to him during the preclusion pen- 
od. The SSAT set aside this decision, deter
mining that the preclusion penod should

commence on 23 April 1991. On appeal to 
the Administrative Appeals Tribunal 
(“AAT”) the decision of the SSAT was over
turned. The decision of the AAT was then 
appealed to the Federal Court.

Spender, J determined that the SSAT 
was correct and that the preclusion period 
should commence on 23 April 1991, not 
the later date of 21 June 1993. The preclu
sion period should then be suspended for 
the second period of workers’ compensa
tion and recommence when workers’ com
pensation payments ceased.

In examining the formula applicable 
under the Act for determining the lump 
sum preclusion penod in section 1165 of 
the Act, it was necessary for the Court to 
examine the meaning of “the periodic pay
ments period”. This is because section 
1165(3) provides that
• if periodic compensation payments

are made in respect of the lost earnings 
or lost earning capacity, the lump sum 
preclusion period is the period that: 
begins on the day after the last day of 
the periodic payments period; and

• ends after the number of weeks
specified in sub-section (4).
The phrase “periodic payments

period” as defined in section 17(1) means:
• in relation to a series of periodic pay

ments the period in respect of which 
the payments are, or are to be, made; 
and

• in relation to a payment of arrears of a 
series of periodic payments, the period 
in respect of which those periodic pay
ments would have been made if they 
had not been made by way of an 
arrears payments.
The argument for the appellant in this 

case was that there had in fact been two 
compensation penods:
• from the date of injury, 11 September 

1990, to 22 April, and

• the period during which compensa
tion had been paid as a result of the 
surgery from 1 February 1993 to 20 
June 1993.
Spender, J criticised the decision of the 

AAT which proceeded on the basis that 
even  i f  th ere w as a  n u m ber  o f  p er io d ic  p a y 

m ents f o r  com pen sation , a lb e it  s ep a ra ted  by  a  

d iscrete  p er io d  o f  tw enty-one w eeks, the total 

p er io d  spann in g  two p ay m en ts p er io d s  a n d  the 

in terregnum  might a p p ro p r ia te ly  be  d escr ib ed  

as th e p er io d ic  p ay m en ts period .

It appears from Spender, J’s judg
ment that in fact the AAT had misquoted 
section 1165(3) by referring to periodic 
payments p er io d s  in the plural rather than 
the singular.

Spender, J followed the decision of the 
Full Court of the Federal Court in Blunn v 

C lea v er  (1993) 47 FCR 111 which held 
that where there is not a continuous peri
od but a number of separate periods of 
compensation paid, there was not a “series 
of periodic compensation payments”. 
More precisely there was a “number of 
series of periodic compensation pay
ments”. In this case therefore each of the 
periods of workers’ compensation pay
ments constituted a “periodic payment 
period”. His Honour held that rather than 
interpreting the phrase “the last day of the 
periodic payments period” as meaning “the 
last day of the last periodic payments peri
od”, the preclusion period should com
mence from the day after the last day of the 
fir s t  periodic payments period.

The question the Court then had to 
determine was whether the preclusion 
period should run uninterrupted from the 
last day of the first compensation period or 
whether it should be suspended during the 
second compensation period. His Honour 
noted that the latter course had been 
adopted by the SSAT in attempting to 
come to a sensible resolution and to give
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effect to the statutory intention “that a per
son should not be entitled to retain compensa
tion affected payments during periods for 
which a common law damages claim had 
recompensed him. ”

Spender, J considered that section 
1165(3) implied that there be no overlap 
between the lump sum preclusion period 
and any penodic payments period, and 
that therefore the approach adopted by the 
SSAT was correct. He therefore deter
mined that the preclusion period should 
run from 23 April 1991 to 30 January

1993, should be suspended during the 
second period that workers’ compensation 
payments were made, and should then 
resume on 21 June 1993 when compensa
tion payments ceased.

This decision is obviously of immense 
significance for recipients of damages 
awards who have received compensation 
and then returned to work full time before 
again receiving compensation. This will 
often be the case, where a return to work 
is unsuccessfully attempted or surgery is 
required. In the writers experience this

decision has not yet changed the 
Departments method of assessing preclu
sion periods.

DSS preclusion periods must be care
fully considered when relevant to advising 
clients about settlement. Spender Js deci
sion is required reading for the prudent 
personal injuries lawyer. ■

Ian Dallas is a Partner at Arnold Dallas & McPherson in 
Bendigo, Victoria. He can be contacted on 
phone 03 5441 4588 or em ail iandal@netcon.net.au
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Andrew Burrell
The strong threat of medical 
negligence litigation means doc
tors could no longer treat patients 
in a “cavalier fashion”, says 
Melbourne plaintiff barrister Mr 
Jack Rush QC.

Mr Rush, who has been 
involved in several high-profile 
medical damages cases, claimed 
the medical profession had 
improved its performance in 
recent years but still needed to 
“take a good look at itself’.

“The days when doctors could 
treat people in a cavalier fashion 
have gone,” Mr Rush said.

“Things like inform ing  
patients, that’s improved in recent 
years, primarily as a result of 
cases that have found doctors to 
be guilty of negligence.”

With thousands of costly and 
complex medical damages cases 
before the courts, there is growing 
anxiety — from both the medical 
and legal professions — about the 
steady rise in the number of patients 
suing doctors and hospitals.

Last week, the County Court of 
Victoria announced it was estab
lishing Australia’s first specialist 
law list for medical litigation in 
response to the rise over the past 
decade. Experts predict other States 
will follow. The Medical Defence 
Union’s medico-legal consultant, 
Dr Craig Lilienthal, said while the 
union had no objections to the new 
list, it held serious concerns at the 
steep rise in claims.

He said the incidence of claims 
was doubling “about every five 
years”, while the costs of medical 
litigation and the damages
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awarded were outstripping even 
the rise in claims.

“What we are concerned about 
is, among other things, the afford
ability of this process,” Dr Lilien
thal said. “As the cost of medical 
defence goes up and the cost of 
providing medical defence goes up, 
so the cost of obtaining it goes up.

“So we at the MDU have got to 
charge higher premiums and the 
doctors have to pass that on to 
their patients, so we all pay.

“Is that what the community 
really wants? We’ve already seen 
GPs in country areas stop [certain 
procedures], so already we’re seeing 
services lost to the community.” 

Mr Peter O’Bryan, of Galbally 
& O’Bryan, said the recent rise in 
popularity of elective surgery — 
including procedures such as

L Patients were not 
adequately warned 
of the risks with 
certain procedures. 9

liposuction and laser eye surgery 
— and the medical profession’s 
increasingly commercial nature, 
had contributed to the boom in 
medical damages claims.

Patients were not adequately 
warned of the risks associated 
with certain procedures, he said.

“I think there’s been a signifi
cant increase in persons bringing 
actions for elective surgery which 
have arisen principally out of the 
medical profession advertising in 
the newspapers — people going 
along expecting certain results

and being very disappointed with 
the results,” Mr O’Bryan said.

Victorian County Court Judge 
Tom Wodak, who will administer 
the new list, said the growing 
number of medical cases reflected 
an increasingly litigious society. 
Lawyers had begun “marketing 
themselves” by advertising no- 
win, no-fee arrangements and 
firms were specialising in certain 
types of cases.

However the establishment of 
the medical damages list did not 
necessarily mean there had been 
an increase in the number of 
negligent doctors and hospitals, 
he said. Australia had been at the 
forefront of medical litigation, 
especially in cases involving 
people who contracted HIV while 
undergoing medical treatment.

More recently, he had noticed a 
growing number of cases with 
allegations of failure to diagnose, 
especially involving terminal con
ditions. “I think [the HIV cases] 
demonstrated to the public that 
one didn’t have to accept without 
question something that had hap
pened to you, and that maybe you 
could sue,” Judge Wodak said.

Judge Wodak said medical 
cases were generally longer and 
more expensive than other civil 
litigation — the average time for a 
case to reach trial is about 18 
months — because they often 
involved complex technical evi
dence from medical and other 
scientific experts.

He said the establishment of the 
medical list would allow cases to be 
more easily fast-tracked through 
the County Court system, a process 
begun in earnest several years ago.
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