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she played. The appellant was to be paid 
$4.00 per game she refereed.

Whilst refereeing one such game the 
ball was thrown towards the appellants 
end of the court so she commenced to run 
backwards, whilst keeping her eyes on the 
play, and whilst doing so she fell and suf­
fered breaks to both wrists.

The Court of Appeal had no trouble 
establishing the existence of a duty of care 
as the appellants relationship with the 
respondent resembled one of employer 
and employee requiring a safe system of 
work. On the basis of evidence before the 
trial judge the majority also found the risk 
of injury to be plainly foreseeable.

Davies JA and Demack J determined 
the main factors to be considered in con­
sidering whether there was a breach of the 
duty include the magnitude of the risk, the 
degree of probability of its occurrence, the 
expense and the difficulty and inconve­
nience of taking alleviating action. The 
alternative system was identified as clear 
instruction by the respondent to the 
appellant of the dangers of running back­
wards. Mrs Wright, a more experienced 
referee, gave evidence that in her younger

days, she used to run backwards and 
another much more experienced referee 
said to her “if you don’t want to hurt your­
self stop running backwards”. She took 
that advice and, on the evidence before the 
trial judge, so to would have the appellant, 
had she been advised of the danger of 
running backwards.

Perhaps the learned trial judge 
thought that not only the risk of running 
backwards but the greater safety of run­
ning sideways were so obvious to anybody 
in the appellants position that it was not 
unreasonable on the respondents behalf to 
fail to provide instruction about that. 
Their Honours felt, however, that it was 
one thing for a person such as the appel­
lant, in the course of a rational discussion 
about the possible danger of running 
backwards to appreciate that danger and 
advert to the possibility that running side­
ways is a safer alternative. It is quite 
another for such a person in the absence of 
any such prior discussion or instruction, 
to advert to that danger and the way to 
avoid or minimise it, when in the heat of 
the game she is required to move quickly 
away from the play whilst keeping her

attention on the play.
The Court of Appeal held that, having 

regard to the inexperience of the appellant 
and her obligation to concentrate her 
attention on the play whilst positioning 
herself, a reasonable person in the position 
and with the knowledge of the respondent 
would have provided some instruction 
along the lines which Mrs Wright received. 
It followed that the respondent in the cir­
cumstances was negligent in failing to give 
that instruction and that that negligence 
caused the appellants injuries.

Mackenzie J in dissent was of the view 
that it would be setting the level of the 
duty of care too high to require the 
respondent to warn a person with the 
plaintiffs background that there were dan­
gers associated with running backwards. 
His Honour was therefore of the opinion 
that the appeal should be dismissed.

The Appeal was allowed with 
costs. ■
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The limits of practice directions
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The V ic to rian  C o u r t  o f  A p p e a l, in a  m a tte r  

w hich ca n  be  c a lle d  S e m i S e m i  h a d  to 

co n sid e r  w h eth er P ra c t ic e  D ire c tio n s  m a d e  by 

the C o u n ty  C o u r t  w ere  in b re ach  o f  its ow n 

rules o r  d e n ie d  n a tu r a l  ju s t ic e .

For many years it has been necessary 
for Plaintiffs to show that they have a 
“serious injury” before they can take com­
mon law action, where their injuries 
attracted the provisions of the statutory 
compensation schemes for motor vehicle 
accidents and work injuries. Serious 
injuries are demonstrated when there is a 
greater then 30% impairment when 
assessed under the second edition of the

A m e r ic a n  M e d ic a l  A s s o c ia t io n  G u id e  to 

P e rm a n e n t Im p a irm e n t  or where the injury 
otherwise fits the criteria set out descrip­
tively in the serious injury definitions.

Both schemes allow for determination 
of the serious injury issue by the Courts. 
This can be done either by normal sum­
mons or by an Originating Motion. In leg­
islation commencing 12 November 1997 
the Kennett Government introduced 
amendments which prohibited Common 
Law actions being made for work injuries 
which occurred after 12 November 1997 
and provided a deadline of 12 November 
2000 for the issuing of common law pro­

ceedings for all injuries that occurred prior 
to that date.

There are already serious delays in 
applications before the Court for serious 
injury and the amendments caused a fur­
ther influx of cases and created anticipa­
tion of a considerably larger number of 
applications being made in the future.

The County Court became concerned, 
as were most practitioners, that the Court 
would be unable to deal with the volume 
of serious injury applications by the dead­
line set by the Government. This would 
mean that many workers maybe deprived 
of an opportunity to claim damages. ►

mailto:law@shine.com.au


Plaintiff -  June 1998

The County Court made Practice 
Directions and Orders in the cases taken to 
the Court of Appeal which were designed 
to shorten the process of dealing with sen- 
ous injury applications. The Orders were 
designed to allow the majority of serious 
injury applications to be dealt with “on the 
papers”. As the Court of Appeal has noted 
there is some vagueness in that term but it 
appeared that the County Court contem­
plated most matters would be dealt with 
on Affidavit material and with medical 
reports but in most cases there would be 
no cause for viva voce evidence nor indeed 
submissions either orally or in writing. In 
the reasons given for the Orders made the 
County Court Judge stated:

“It is p ro p o se d  th at a s  f r o m  the 1 6  

F e b ru a r y  1 9 9 8  a ll a p p lic a t io n s  to the C o u r t  

f o r  S e r io u s  In ju ry  C e rt ific a te s  p u r s u a n t  to the 

T ra n sp o r t  A c c id e n t  A c t o r  th e  A c c id e n t  

C o m p e n s a t io n  A c t  w h e th e r  by  w a y  o f  

O rig in a tin g  M o tio n ; o r  in a  W rit in c o m b in a ­

tion with a  c la im  f o r  d a m a g e s ,  will b e  d e a lt  

w ith “on  the p a p e r s ”, nam ely , th a t e a c h  su ch  

a p p lic a t io n  be  d ec id e d  so le ly  on the A ffid a v it 

m a te r ia l  a n d  ex h ib its  f i le d  by a l l  the p a r t ie s  

co n ce rn e d  w ith su ch  a p p lic a t io n . In the event 

th at a  Ju d g e  co m e s to the co n clu sio n  th at the 

issu e  o f  “serious in ju r y ” ca n n o t be d ec id e d  on 

the A f f id a v it  m a te r ia l  a lo n e , the 

P la in tiff /A p p lica n t a n d  D e fe n d a n t sh o u ld  be 

g iv en  the o p p o r tu n ity  to be h e ard . B y  co n ­

tr a s t , w h en e v er  a  Ju d g e  co n c lu d es on  su ch  

m a te r ia l  the P la in t i f f s /A p p lic a n t ’s  a p p lic a t io n  

su cceed s, th a t Ju d g e  sh o u ld  p r e p a r e  w ritten  

re a so n s  a n d  notify  the p a r t ie s  accord in gly . ”

Applications for leave to appeal made 
in respect to these Orders and judicial 
review of the Orders was also sought.

The County Court Rules themselves 
provided for determination of some issues 
by provision of Affidavit material. Rule 40, 
however, also provided that the parties or 
the Court itself could seek an order that the 
Deponent be examined before the Court.

The Court of Appeal, therefore, found 
that the Practice Directions and Orders of 
the Court contravene its own rules and 
went on to note:

“ The n a tu re  o f  this is su e  to be tr ied  is 

su ch  th at, i f  e v id en ce  is to be g iv e n  by 

A ffid av it, f a i r n e s s  w ill o ften  requ ire  th a t on e 

sid e  be a b le  to c ro ss -e x a m in e  th ose w h o h a v e  

m a d e  A ffid a v its  relied  on  by the o th e r  side. 

W h at f a ir n e s s  req u ire s in a n y  g iv e n  c a s e  c a n  

be d ec id e d  on ly  in the light o f  c ir c u m sta n c e s  o f

th a t c a se , in c lu d in g  in p a r t ic u la r  the A ffid a v it  

m a te r ia l . It is not co n d u c iv e  to a  f a i r  tr ia l th at 

the tr ia l o f  the issu e  sh o u ld  be a p p r o a c h e d  

w ith a  p re d isp o sit io n  a g a in s t  the p e rm itt in g  o f  

c r o s s - e x a m in a t io n .”

The Court went on to consider what 
the nature of the Courts Rules were and 
whether they could constrain Practice 
Directions.

The Court of Appeal said:
“B u t the q u e s t io n  w h ich  r .4 0 .0 4 ( 2 )  

req u ire s to be co n sid e re d  is not w h eth er the 

issue ca n n o t be d ec id e d  on  the A ffid a v its  a lo n e  

b u t w h eth er  the C o u r t  sh o u ld , in a ll the rele­

v a n t  c ir c u m sta n c e s  o f  the p a r t ic u la r  ca se , 

O rd e r  o th erw ise  f o r  the p u rp o se  o f  the Rule. 

The R u les o f  n a tu r a l  ju s t ic e  a r e  co n ce rn e d  

w ith w h at is re q u ire d  f o r  a  f a i r  t r i a l .”

The Court of Appeal found that 
unfairness existed because:

“ W h ile  th e  a x e  w ill f a l l  o n  the 

R e sp o n d en t w ith ou t w a rn in g , it w ill not f a l l  on 

the A p p lic a n t w ith ou t g iv in g  h im  a  ch an ce  to 

ta k e  e v a s iv e  ac tio n . W h a t is s a u c e  f o r  the 

R e sp o n d en t g o o se  m u st, how ever, be s a u c e  f o r  

the A p p lic a n t  g a n d e r .”

While the Court of Appeal accepted 
there were good reasons for the County 
Court trying to deal with its increased case 
load it noted:

“ W hile the v o lu m e  o f  litig a tio n  a n d  the 

re su ltin g  c o n sid e ra t io n s  o f  c a s e  m a n a g e m e n t 

m a y  le a d  to the im p o sitio n  o f  co n tro l th a t w ere 

not n e c e ssa ry  in a  m ore  le isu re d  a g e  a n d  m a y  

a ffec t the o u tco m e o f  p a r t ic u la r  a p p lic a t io n s , 

no C o u rt  c a n  be h e a rd  to say , in c ir c u m sta n c e s  

like the p re se n t, th a t the p re ss  o f  b u sin e ss  p r e ­

ven ts it fro m  g iv in g  c a s e s  a  p r o p e r  h e a r in g , so  

th at its p ro c e d u re s  must be m od ified . “

The Court of Appeal concluded: 
“E v e ry  C o u r t  m u st e n su re  th at T ria ls 

before  it a r e  co n d u c te d  in a c c o rd a n c e  w ith the 

p r in c ip le s  o f  n a tu r a l  ju s t ic e ,  a n d  these p r in c i­

p le s req u ire  the g iv in g  o f  a  re a so n a b le  o p p o r ­

tu n ity  to d isp u te  y o u r  o p p o n e n ts  c a s e  a n d  to 

p re se n t y o u r  o w n ... The o rd e rs  w ere  a ls o  e r ro ­

n eo us in  th at, c o n tra ry  to the re q u ire m e n ts  o f  

r 4 0 .0 4 (2 )  a n d  n a tu r a l  ju s t ic e ,  they p ro v id e d  

in a n  a n t ic ip a to ry  w a y  th a t c r o s s - e x a m in a ­

tion sh o u ld  not tak e  p la c e  u n le ss  the T ria l 

Ju d g e  so  o rd e re d .”

The Court of Appeal found that a 
range of administrative remedies were 
available to set the orders aside.

C o n c lu s io n
There is great pressure for Courts to

handle cases efficiently and reduce Courts 
lists by developing case management pro­
cedures. The Court of Appeal have issued 
a timely reminder that consideration must 
still be given to notions of natural justice 
and fairness to parties.

The Court of Appeal correctly pointed 
out that there are other solutions to the 
Courts case load which includes legislative 
amendments and the appointment of fur­
ther Judges.

The granting of a senous injury cer­
tificate is the key to a litigants right to 
claim Common Law damages and the pos­
sibility of increasing the Defendants liabil­
ity to compensation. The Court of Appeal 
noted that this is not an insignificant mat­
ter and both parties retain a right to have 
the matter determined in a just manner.

Unreported decision of the Supreme 
Court of Victoria, Court of Appeal 
(Brooking, Tadgell and Buchanan JJA) 
delivered 12 March 1998. ■
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Workers
Compensation Special 

Interest Group -  
Queensland Branch

The Queensland Branch of APLA is 
commencing a Special Interest Group 
for Workers Compensation. An inau­
gural meeting will be held shortly to 
formalise the group and commence 
preparations for a number of initia­
tives that face it, particularly urgent 

action in relation to needed reforms of 
our existing WorkCover Legislation in 

light of the forthcoming State 
Election.

Would those Queensland members 
who are interested in joining this 

Special Interest Group please contact 
the Queensland State Convenor, 
Simon Morrison of Shine Roche 

McGowan, Brisbane by 
phone 07 3229 6777 or 

fax 07 3229 1999.


