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an y  o th e r  leg itim ate  item ?

P riv a te  law y ers  h av e  a lread y  r e p a tr i­

a te d  DSS b en e fits  o f m o re  th a n  $ 2 3 0  m il­

l io n  in  ju s t  th re e  y ea rs . T h is  d o es  n o t 

in c lu d e  th e  fig u res fo r 9 7 -9 8 . T he va lue  

o f b e n e fits  w ith h e ld  d u r in g  su b s e q u e n t 
p re c lu s io n  p e r io d s  is e s tim a te d  to  b e  at 

leas t a fu r th e r  $ 2 0 0  m ill io n  fo r th e  sam e 

th re e  years . A ll th is  h a s  b e e n  d o n e  a t n o  

c o s t to  g o v e rn m e n t.

N o  w o n d e r  th e y  th in k  b en e fic ia ry  

re c ip ie n ts  are a n  easy  ta rg e t a n d  th a t  n o

m a tte r  h o w  h a rd  th e y  sq u e e z e , n o  o n e  

w ill sh o u t .

R eg re ttab ly  th is  is a case o f  leg isla tion  

b y  s tea lth . W h e re  g o v e rn m e n t h o p e s  th a t 

th o se  a ffected  m o s t - th e  w eak , th e  e ld e r­

ly  a n d  th e  d is a b le d  w ill n o t hav e  a lo u d  
e n o u g h  v o ice  to  h av e  th e ir  cries h e a rd  

a n d  n o t  b e  su ffic ien tly  a s tu te  to  ex p o se  
th e  d is to r tio n .

A P I A ,  w ith  its  a l l i e s ,  h o p e s  t o  m a k e  a  

d i f f e r e n c e  in  t h e s e  c a m p a i g n s .  M e m b e r s  w ill  

b e  c a l l e d  u p o n  to  a s s i s t  in  v a r i o u s  c a p a c i t i e s .

Plaintiffs’ solicitors’ costs 
in CTP claims
Tom Goudkamp, Sydney

Th e  N S W  S t a t e  G o v e r n m e n t  h a s  a t t e m p t e d  

to  p e g  p l a i n t i f f s ’ s o l i c i t o r s ’ c o s t s  in  M A A  

c a s e s  o n  th e  p r e t e x t  t h a t  c o s t s  h a v e  e s c a l a t e d  to  

a  p o in t  w h e r e  t h e y  a r e  a d v e r s e l y  a f f e c t in g  th e  

v ia b i l i t y  o f  t h e  M o t o r  A c c id e n t s  S c h e m e .

T he G o v ern m en t, w ith o u t w arn ing , 
in t ro d u c e d  th e  L egal P ro fessio n  

A m e n d m e n t (C osts A ssessm ent) Bill 1998, 
seek in g  to  give itself th e  p o w er to regulate 

to  fix “fair an d  reasonab le  costs for legal se r­

vices in  an y  m o to r vehicle acc id en t m a tte r”.

T h e  Bill s o u g h t to  a b o lish  

so lic ito r/c lien t co sts  by  p ro v id in g  that:

“A b a r r i s t e r  o r  s o l i c i t o r  is  n o t  e n t i t l e d  to  

b e  p a i d  o r  r e c o v e r  f o r  a  l e g a l  s e r v i c e  a n  

a m o u n t  th a t  e x c e e d s  th e  f a i r  a n d  r e a s o n a b l e  

c o s t s  f i x e d  f o r  t h e  s e r v i c e  b y  th e  R e g u la t io n s  

u n d e r  th is  S e c t i o n .”

T h e Bill w as in tro d u c e d  befo re  the  

im m in e n t release o f a re p o r t b y  the  Ju s tice  

R esearch  C en tre  w h ic h  h as  ca rried  o u t a 

d e ta iled  su rv ey  o f p la in tiffs’ so lic ito rs’ fees 

a n d  befo re  th e  resu lts  o f an  e n q u iry  on  

co sts  in  MAA cases by  th e  Law  &  Ju s tice  

C o m m ittee  o f th e  L egislative C o u n c il have 

b e e n  p u b lish e d .
M u ch  to  th e  ch ag rin  o f th e  P rem ier 

th e  Bill w as a m e n d e d  o n  th e  2 9 th  Ju n e  

1 9 9 8  b y  th e  Legislative C o u n c il to  the  

effect th a t th e  above  p ro v is io n  "... d o es  n o t 

a p p ly  in  resp ec t o f an y  co sts  p ayab le  to  a

b a r r is te r  o r  s o l ic i to r  u n d e r  a C o sts  

A g reem en t w ith  a c lien t th a t relates to  
legal serv ices p ro v id e d  in  a m o to r  veh icle 
a c c id e n t m a tte r  if:

(a) b e fo re  e n te r in g  in to  th e  C o s ts  

A g reem en t, th e  b a rr is te r  o r so lic ito r 

m a d e  th e  d isc lo su re  re q u ire d  to be 

m a d e  u n d e r  S ec tio n  175A , an d

(b) th e  C osts A g reem en t co m p lie s  w ith  

D iv ision  3 .”

T he Bill w as fu r th e r a m e n d e d  to  p ro ­

v ide  th a t before  a R egu lation  is m ad e  the  

A tto rn ey  G eneral is re q u ire d  to  en su re  that:

(a) a c o p y  o f th e  p ro p o se d  R egu la tion  is 

fo rw a rd e d  to  th e  Law  &  Ju s tic e  

S ta n d in g  C o m m itte e  o f th e  Legislative 

C o u n c il, an d

(b ) th e  C o m m itte e  is g iven  a reaso n ab le  

o p p o r tu n ity  to  rev iew  the  p ro p o se d  

R eg u la tio n .”

As m o s t so lic ito rs  e n te r  in to  c o n d i­

tio n a l C o sts  A g reem en ts  in  an y  ev en t it is 

u n lik e ly  th a t a n y  R eg u la tio n s  w ill be  

m ad e . It rem a in s  to  b e  seen  h o w ev e r 

w h e th e r  th e  G o v e rn m e n t w ill accep t the  

a m e n d m e n ts  o r  w ill try  again.
E arlie r th is  y ea r th e  M o to r A ccid en t 

In su re rs  S ta n d in g  C o m m itte e  (M A ISC ) 

en g ag ed  ac tu a rie s  to  p rep a re  a d e ta iled  

re p o r t in to  p la in tiffs’ legal co sts in  MAA 

cases. T h e  ac tu a rie s  re p o r te d  th a t th e

F o r  th e  w o r k p l a c e  p r o d u c e  l i a b i l i t y  c a m ­

p a ig n ,  t h e  a i m  is t h e  r e p e a l  o f  s e c t i o n  7 5 A I .

F o r  t h e  s o c i a l  s e c u r i t y  is s u e  it is  h o p e d  to  

a c h i e v e  a  r e v e r s a l  o f  t h e  p o l i c y  s o  t h a t  n o n ­

e c o n o m i c  lo s s  p a y m e n t s  w il l  n o t  b e  r e g a r d e d  

a s  “i n c o m e ”. A n  a r g u m e n t  w i l l  a l s o  b e  

a d v a n c e d  to  s e e k  t o  h a v e  g o v e r n m e n t  s h a r e  

P l a in t i f f s ’ l e g a l  c o s t s  p r o p o r t i o n a l l y  t o  t h e  

e x t e n t  o f  th e  o v e r a l l  r e c o v e r y ,  w h e r e  a n y  r e p a ­

t r ia t io n  o f  f u n d s  is a c h i e v e d .

p ro b lem  in re la tio n  to  co sts  lies “very  

m u c h  in  th e  area o f c la im s fo r m in o r  

in ju r ie s”.
H ad  th e  Bill b e co m e  law  it is likely  

th a t th e  G o v e rn m e n t w o u ld  hav e  received  

r e c o m m e n d a t io n s  b y  M A ISC  to  se t 

R eg u la tio n s to  im p o se  a cap  o n  p la in tiffs’ 

leg a l c o s ts  b y  s e t t in g  m a x im u m  fees 

a c co rd in g  to  a p e rcen tag e  o f th e  resu lt, 

w h e th e r  by  se ttlem en t o r  verd ic t. T h e  

fixed co sts  w o u ld  in c lu d e  C o u n se l’s fees . 

C o sts  reco v erab le  for m ed ica l a n d  o th e r  

ex p e rt ev id en ce  w o u ld  be s ig n ifican tly  

res tric ted . T he  fixing o f co sts w o u ld  n o t 

be re s tr ic ted  to  m in o r  claim s.

T h e  fix ing  o f co sts  as a p e rcen tag e  of 

th e  resu lt w o u ld  hav e  d ire  re su lts  for 

p la in tiffs  a n d  th e ir  law y e rs , in c lu d in g  

C o u n se l. T he  ab ility  to  p ro p e rly  p rep a re  

a n d  p re se n t p la in tiffs’ c la im s w o u ld  be 

severely  in h ib ite d  a n d  w o u ld  b e  u n fa ir  

because :

(i) T he re s tric tio n s  w o u ld  a p p ly  to  p la in ­

tiffs’ co sts  only, th u s  re su ltin g  in  an  

u n lev e l p lay in g  field.

(ii) P lain tiffs have n o  real co n tro l o v er th e  
le n g th  a n d  co m p lex ity  o f h ea rin g s . It 

w o u ld  b e  u n e c o n o m ic a l fo r m a n y  

cases to  p ro ceed  to  a hearin g .

(iii) A p la in tiff  w o u ld  suffer u n fa ir  co sts  

p en a ltie s  if the  re su lt o f a C o u r t h e a r-  ►



Plaintiff -  August 1998

in g  w as less th a n  e x p e c te d , th u s  

re d u c in g  th e  co sts recovered .

(iv) In  m a n y  cases p lain tiffs c o u ld  n o t 

afford to  have  C o u n se l. T h ere  w o u ld  

s im p ly  b e  in su ff ic ie n t fees to  go 

a ro u n d .

(v) It w o u ld  be  u n e c o n o m ic a l for le ad in g  

ex p e rt w itn e sse s  to  be  en g ag ed  o n  

b eh a lf o f plaintiffs.

(vi) T he fixed costs w o u ld  ap p ly  regard less 

o f the co m p lex ity  o r len g th  o f th e  trial, 

o r  the  b e h a v io u r o f th e  d e fen d an t.

A sch em e w h e re b y  costs are fixed  to  a 

re su lt ra th e r th a n  to  the  a m o u n t o f tim e 

a n d  effort in v o lv ed  in  p re p a r in g  a n d  p re ­

se n tin g  a case co u ld  also  be o p e n  to  ab u se  

b y  p la in tiffs’ so lic ito rs . Som e c o u ld  be 

te m p te d  to  se ttle  cases w ith  m in im a l 

p re p a ra tio n  a n d  in v estig a tio n , to  th e  d e tr i­

m e n t o f th e ir  c lien ts , so as to  reco v er “rea ­

so n a b le ” fees. A sign ifican t increase  in  

p ro fessio n al n eg lig en ce  cases c o u ld  en su e .

It is n o t en tire ly  c lea r w h y  p la in tiffs’ 

so lic ito rs’ fees are b e in g  ta rg e ted  as the  

cause  o f an y  p ro b lem  w h ich  m ay  exist in 

re la tio n  to  legal costs. T he  su rv ey s u n d e r ­

tak en  th u s  far hav e  lu m p e d  p la in tiffs’ 

so lic ito rs’ fees w ith  d e fe n d a n ts ’ in v estig a­

tio n  a n d  su rv e illan ce  co sts , d e fe n d a n ts ’ 

d isb u rse m e n ts , in c lu d in g  C o u n se ls ’ fees 

a n d  fees for m ed ica l a n d  n o n -m e d ic a l 

ex p erts . N o  in fo rm a tio n  is cu rre n tly  avail­

ab le  to  p ro v id e  a b re a k d o w n  o f  the  costs.

If plaintiffs’ so lic ito rs’ fees have in fact 

in c re a se d  u n d e r  th e  M o to r A cc id en ts  

Schem e a reasonable  ex p lan a tio n  w o u ld  be 

the  in creased  w o rk  ex p ec ted  o f so licitors in 

the  area. Plaintiffs’ so licitors are req u ired  to 

p ro v id e  m u ltip le  fu r th e r  a n d  b e tte r  

pa rticu la rs  to  in su re rs  a n d  th e ir law yers. 

F u rth er, the  vario u s o b liga tions im p o sed  

o n  p la in tiffs  a n d  th e ir  so lic ito rs  hav e  

u n d o u b te d ly  increased  the  frequency  of 

N otices of M otion b e in g  filed by defendants.

A tten d an ce  at the D istrict C o u rt M otions 

Tist can  be ex trem ely  tim e co n su m in g .

T h e  b e h a v io u r o f in su re rs  sh o u ld  also 

b e  c o n sid e red . Som e in su re rs  te n d  to  be 

o b stru c tiv e  a n d  u n c o -o p e ra tiv e , p a r t ic u ­

larly  w h e n  it co m es to  a d m ittin g  liab ility  
a n d /o r  a tte m p tin g  to  settle  cla im s. T his 

in ev itab ly  resu lts  in  h ig h e r co sts  b e in g  

a w a rd e d  to  th e  successfu l plaintiff.

Finally, it is o ften  overlo o k ed  th a t m o st 

p la in tiffs’ so lic ito rs in  MAA cases ca rry  sig ­

n ifican t d isb u rsem en ts  d u e  to  th e  inab ility  

o f th e ir  clien ts to  pay. It is n o t u n c o m m o n , 

p a rticu la rly  in  ca tastro p h ic  in ju ry  cases, for 

p la in tiffs’ so licitors to  carry  d isb u rse m e n ts  

in  excess o f $ 2 0 ,0 0 0 . F u rth e r, m o s t p la in ­

tiffs’ so licitors accep t in s tru c tio n s  on  the 

basis th a t no  fees w ill be payable u n less  the  

c la im  is successful. ■

Tom Goudkamp is a Partner at Stacks the Law Firm with 
Goudkamp, phone 02 9223 6155, fax 02 9223 6323

Mt Druitt High School “Class Action”
Matthew Richardson, Sydney

On 7 J a n u a r y  1 9 9 8  th e  D a i ly  T e l e g r a p h  

M ir r o r  r a n  a  f r o n t - p a g e  h e a d l i n e  ‘C la s s  

A c t i o n ’. T h e  f o l l o w i n g  s t o r y  r e p o r t e d  th e  

e x c e l l e n t  r e s u lt  t h a t  h a d  b e e n  a c h i e v e d  b y  th e  

Y e a r  1 2  s tu d e n t s  in  t h e  C la s s  o f  1 9 9 7  a t  M t  

D r u it t  H ig h  S c h o o l .

T h e h ead lin e  ‘C la s s  A c t i o n ’ is a lso  a 

c o n v e n ie n t su m m a ry  of th e  p ro ceed in g s  

w h ic h  h a d  by  th e n  b een  filed, fo llow ing  

th e  p u b lic a tio n  the  p rev io u s  y ea r by  the  

D aily  T elegraph  on  its fron t page o f the  

s to ry  a b o u t M t D ru itt’s Year 12 C lass o f 

1 9 9 6  h ead ed  ‘T h e  C la s s  W e  F a i l e d ’. T he 

class th a t th e  D aily  T elegraph  said  h a d  

failed h a d  d ifferen t ideas. T h ey  en g ag ed  

T he N a tio n a l C h ild re n ’s a n d  Y outh  Law 

C en tre  a n d  G ilbert a n d  T obin  L aw yers to 

re p re s e n t  th e m  in  th is  m a tte r . In  
D ecem b er of 1997  n in e te e n  o f th e m  filed 

p ro ceed in g s  against N a tio n w id e  N ew s, the  

p u b lish e r  of th e  D aily  T elegraph , seek in g  

d am ag e s  for in ju ry  to  th e ir  re p u ta tio n  a n d

cred it. T hey  a lso  seek  aggravated  d am ag es 

for th e  p ro m in e n c e  a n d  sen sa tio n a l tre a t­

m e n t g iven  to  th e  o rig in a l artic le  as w ell as 

th e  reck less in d iffe ren ce  o f th e  n e w sp a p e r  

in failing  to  ch e c k  th e  basic facts w ith  the  

p laintiffs.

T h e  s tu d e n ts ’ p le a d in g  alleges th a t th e  

T eleg rap h ’s s to ry  a b o u t th e  p e rfo rm a n c e  of 

th e  Year 12 s tu d e n ts  in th e  199 6  class at 

M t D ru itt H igh  S ch o o l w as d e fam a to ry  of 

th e m  b ecau se  it id en tif ied  each  o f th e m  in 

an  a c c o m p a n y in g  fro n t-p ag e  p h o to g ra p h  

o f th e  class a n d  a lso  by  reference  to  the  

class. T hey  say  th a t th e  a rtic le  su g g es ted  :

• th a t th ey  w ere  so  s tu p id  a n d  lazy th a t 

th e y  fa iled  th e  H ig h e r  S ch o o l 

C ertificate;

• th a t th ey  w ere  p itiab le  failures unfit 
for any  u se fu l o c c u p a tio n ; an d

• th e ir  p e rfo rm a n c e s  in  th e  H SC  w ere 

so  b a d  as to  m ak e  th e m  o b jec ts  o f 

sco rn , rid icu le  a n d  pity.

T he case w as before  th e  C o u rt on  11 

J u n e  19 9 8  for an  a p p lic a tio n  b y  th e  

D efen d an t to  s trik e  o u t several a sp ec ts  of 

th e  S ta tem en t o f C laim . S uch  a p p lic a tio n s  

are u su a l in  d e fam atio n  p ro ceed in g s . H is 

H o n o u r, Ju s tice  Levine, in h is  Ju d g m e n t 

d a te d  10 Ju ly  1 9 9 8  o rd e red  th a t th e  article  

“C la s s  W e  F a i l e d ” a n d  the  ed ito ria l w ere  

cap ab le  o f co n v ey in g  the  im p u ta t io n  th a t 

th e  s tu d e n ts  “w ere  so s tu p id  th a t th ey  

failed the  h ig h e r sch o o l ce rtif ic a te .” H is 

H o n o u r  fu r th e r o rd e red  th a t th e  ed ito ra l 

w as cap ab le  o f co n v ey in g  th e  a d d itio n a l 

im p u ta tio n  th a t th e  s tu d e n ts  w ere  “ab jec t, 

o v e rw h e lm in g  failures in th a t th e y  w ere  

in cap a b le  of successfu lly  c o m p le tin g  th e ir  

H S C .”
T h e m a tte r  is likely to  take at least tw o  

years to  finally reach  trial. ■

M atthew  Richardson is a Solicitor at Gilbert & Tobin, 
phone (02) 9367 3000, fax (0 2 )9 3 6 7  3111


