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Psychologists,
Dr Phillip Halstead, Gladstone

As a Forensic Psychologist in pnvate 
practice, I have been interested in 

some recent decisions in Australian Courts 
regarding the expert evidence provided by 
psychologists and psychiatrists.

In particular, I wish to draw attention 
to a successful appeal in the Northern 
Temtory Supreme Court overturning a 
previous decision of a Distnct Court Judge 
to disallow a psychologist’s opinion on 
diagnosis of PTSD.

This summary comments of proceed
ings is based on the R eason s f o r  Ju d g em en t  

delivered on 2 May, 1997 by Chief Justice 
Martin in the Supreme Court of Northern 
Temtory at Alice Springs in the matter or 
Ermimo Nepi (Appellant), the Northern 
Territory of Australia (First Respondent) 
and Brendan Ebaterintja (Second 
Respondent).

Essentially it was argued on appeal 
that the Judge hearing the case erred in law 
in ruling that a psychologist, Mr Tyrell, was 
not permitted to express his opinion that 
the applicant was afflicted by PTSD. There 
was also an appeal on damages awarded 
alleging inadequacy of such award in mon
etary value. Areas of law concerned with 
this judgement in the Supreme Court by 
Martin CJ were Section 19 of the Local 

Court A ct (NT) 1989 and the application 
for an Assistance Certificate under the 
C rim es (C rim es A ssistance) A ct (NT) 1982.

The applicant made application for 
the Certificate as consequence of being the 
victim of assault in which he was hit with 
a steel bar, a chair and kicked whilst on the 
ground. Physical injuries sustained in the 
assault included lacerations, contusions, 
bruising and swelling to vanous parts of 
the victims body, and dislocation of the left 
crania cervicular joint.

Initially the application incorporated a 
claim for mental distress. The appeal was 
directed at a perceived error by the original 
judge regarding the psychologist’s opinion

psychiatrists and PTSD

that the symptoms related to him by the 
appellant led to a diagnosis of PTSD as 
defined in DSM IV Mr Tyrell (the psychol
ogist) testifying as an expert witness had 
interviewed the appellant on two .occasions 
in which he administered standard testing 
(Horowitz, Im p act o f  E vents S c a le ) and 
based his opinion of PTSD on clinical 
interview (structured and unstructured) 
and history. This is normal and acceptable 
practice.

Mr Tyrell’s qualifications were detailed 
identifying him as a practicing Clinical 
Psychologist whose appropriate academic 
qualifications included a Masters Degree in 
Psychology. He is a member of appropnate 
professional Colleges of the APS. His clini
cal experience covers some 32 years 
including senior government posts and 
work of a psychological nature in Scotland 
and New Guinea.

In 1986 he became Regional Director 
of Health Services in Central Australia and 
entered pnvate practice in 1991. His expe- 
nence with PTSD in a clinical setting was 
documented including work conducted on 
behalf of the Department of Veteran 
Affairs. Thus Mr Tyrell presented as a wor
thy expert witness in diagnosing and offer
ing opinion on PTSD. In deciding that Mr 
Tyrell was not able to provide such opin
ions his Worship relied upon admissibility 
of a psychologist’s opinion in what was 
described as “similar circumstances” by 
referring to K lim oski, the W ater A uthority  o f  

Western A u stra lia  1989 5 SR (WA) 148 
and P eislet v R 19890 54 A Cnm R 53”. By 
so doing his Worship concluded in the fol
lowing manner: “with respect I a lso  a d op t the 

reason in g  o f  th eir H onours in ea c h  o f  the two 

ca ses  re ferred  to abov e. Mr Tyrell has a lso  

crossed  the b a rr ie r  o f  ex p ertise . His con clu 

sions w ere a lso  o f  the nature o f  a  m ed ica l d iag 

nosis. I reject his conclusion  that the A pplican t  

is su ffering  fr o m  PTSD."

On Appeal it was pointed out that 
there are other cases which support more

strongly the proposition that a psycholo
gist is able to provide and opinion of PTSD 
demonstrating that the opinion of psychol
ogists as to PTSD had been frequently 
accepted and acted upon by. the courts.on 
previous occasions - E nnght v W indley  

S u p rem e C ourt o f  A C T , 1 June 1995, for 
example, W  &  W  v R &  G , Family Court of 
Australia, 21 April 1994 etc; W h itb rw d  

(1995) 78 A Crim 452 is probably the ,̂ 
est and most prominent case dealing with 
the difficulties at times arising between 
psychologists’ and psychiatrists’ opinions. 
Here it was viewed that once the question 
of treatment of medical illness is put aside 
there is no reason why psychologists may 
not be just as qualified or better qualified 
than a psychiatnst to express opinions 
about mental states and processes as per 
Hample J.

The cases his Worship relied upon in 
his onginal determination of the veracity of 
expert opinion of a psychologist in the 
diagnosis of PTSD involved different cir
cumstances.

They involved the fact that inadequate 
assessment had been made and incompl&r̂  
history had been taken on those previ^ 
occasions as quoted by his Worship. In 
contrast, cntena for offering an expert 
opinion were displayed by Mr Tyrell on 
this occasion but not taken into account.

In a move to clanfy this position on 
whether a psychologist or psychiatnst is 
qualified to provide opinion on matters of 
mental health, a paper has recently been 
produced by Dr Jack White, Forensic 
Psychologist and Dr Ken O’Bnen, Forensic 
Psychiatnst. I refer people to publication of 
Inpsyche, December 1997, Vol 19, Issue 6 
which also goes into details of Mr Tyrell’s 
case on this occasion.

In their article both Dr White and Dr 
O’Bnen have stated:

“the decis ion  as to w h o  is the m ore  

a p p r o p n a te  p er so n  to a sk  m a y  d ep en d  on 

th e n atu re o f  the qu estions a sk ed . The
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psycholog ist is likely  to b e  the m ost su it

a b le  p er so n  to p rov id e qu an tita tiv e m e a 

sures o f  th e p er so n s ’ fun ction ing  (eg in tel

ligence, anx iety , stress etc) in the con tex t  

o f  e ith er  a  c r im e o r  an  acciden t. T he p sy 

chiatrist is m ore a p p ro p ria te ly  tra in ed  to 

co m m en t on  a  p er so n ’s m ed ica l d iag n os

tic status a n d  treatm en t including m e d 

ication. T h e  essen tial d ifferen ce  in tra in 

ing b e tw een  the two p ro fess io n a l grou ps  

will in flu en ce the a ssessm en t a n d  trea t

m ent tech n iqu es used  by each .

T he psycholog ist tra in ed  as a  sc ien 

tist will a p p ly  the sc ien tific  m eth od , 

a ttem pt to m easu re a ll the relevan t v a r i

a b les  a n d  m a k e  conclusion  on  the basis o f  

s ta t is t ic a l n orm s. T he p sy c h ia tr is t  

tra in ed  a s  a  m ed ica l p ra c tit io n er  will 

assess th e p a t ien t ’s sy m p tom ato log y  an d  

relate this to likely  d iagn osis a n d  p ro g n o 

sis an d  u ltim ately  d e te rm in e  the trea t

m ent co u rse  accordingly. S om etim es  a  

p sy ch o log ist  a n d  p sy ch ia tr is t  w ill b e

a sk ed  the sa m e  qu estions a n d  o ffe r  s im i

la r  an sw ers. U sually  a  p sycholog ist an d  

psy ch ia trist will a p p ly  d ifferen t p rocesses  

o f  d edu ction  to reach  the conclusions. 

D epen d in g  on  the natu re o f  the re ferra l  

the psycholog ists a n d  psych iatrists will 

com p lim en t ea ch  o th er  in prov id in g  a  

m ore co m p le te  p ictu re o f  th e c lien t’s c ir 

cu m stan ces. ’’

Readers are urged to bear these com
ments in mind as lawyers who deal in per
sonal injury and indeed criminal matters, 
when seeking opinion from psychologists 
and psychiatrists.

One of the main lessons I believe dis
played in this appealed judgement is that 
experience, qualification and clinical 
expertise are important factors and are of 
relevance to cases at hand when deciding 
to accept an expert opinion in the court of 
law. It is our task as assisting professionals 
to provide opinions to courts who then 
make a decision upon matter of facts. The

opinions of psychologists and psychiatrists 
are but one source of information to assist 
the courts to form a judgement taking into 
account all relevant aspects of evidence in 
relation to a particular matter. Thus it is 
the case for lawyers to be aware that psy
chologists and psychiatnsts operate in a 
scientist-practitioner paradigm and as 
such can be of great value to assist the 
court particularly in injury matters.

Both psychologists and psychiatrists 
have a role to play. It is the aim of this arti
cle to assist lawyers in deciding the appro
priate expert in any particular matter. 
Such clarification is hoped to also assist 
both professions (legal and mental health) 
to form a closer equitable relationship in 
forensic matters. ■

Dr Phillip Halstead is a Forensic Psychologist 
Hypnotherapist and APIA member from Gladstone in 
Queensland. He can be contacted on 
phone 07 4972 4098.

The Equine Lawyers Association
Dr B F Peachey, Brigg, UK

The Equine Lawyers Association was 
originally formed in Britain as a 

small interest group in 1995, but in 
1997 was taken over by the publishers 
of 'H o rse  L a w  - th e  E q u in e  L a w  &  

L itig a tio n  R e p o r ts ’. ‘H o r se  L a w ’ became 
the journal of the Association, and Dr 
Barry Peachey, Britain’s leading animal 
litigation specialist, became Chairman. 
In the last seven months the Association 
has increased in size five fold. It must be 
the fastest growing special interest group 
in English law, and is exceeding all its 
expectations thus far.

The journal, which is published bi
monthly, contains reports of equine litiga
tion across the whole range of courts and 
tribunals. Focus articles include matters of 
topical equine law interest, and full listings

of all members are published. The 
Association has lawyer members, and pro
fessional services members, the latter 
group being mostly expert witnesses. As 
such its prime objective is to be an infor
mation forum for anyone with equine legal 
interests. It has started to attract members 
from other common law jurisdictions, 
especially the US and Canada, and is keen 
to encourage this international perspective.

M u c h  e q u in e  litig a tio n  is 

c e n tre d  a ro u n d  p e rs o n a l in jury.

On Friday 16 January, the first ever 
National Equine Law Conference was held 
at Elartpury College, Gloucestershire, and

a variety of speakers addressed the audi
ence on a range of topical equine law mat
ters. This Conference will now become an 
annual event.

The Association maintains close links 
with the Association of Personal Injury 
Lawyers (APIL), the English equivalent of 
APLA, and there are a good number of 
lawyers who are members of both organi
sations. Much equine litigation is cen
tred around personal injury. The 
Association is keen to foster further links 
around the world, and any members of 
APLA with horse interests would be 
warmly welcomed. ■

Dr B F Peachey, Equine Lawyers Association, PO Box 23, 
Brigg, Lines DN20 8TN, UK. Phone/fax +44 1652 688819, 
email b.peachey@virgm.net
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