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W 'e a r e  b e g in n i n g  to  s e e  t h e  s ig n s  o f  

A P I A ’S e s c a l a t i n g  lo b b y in g  c a m p a i g n .  

O u r  s u b m is s i o n  to  t h e  S e n a t e  L e g a l  a n d  

C o n s t i t u t i o n a l  R e f e r e n c e s  C o m m i t t e e ,  p r e 

p a r e d  a n d  p r e s e n t e d  b y  P e t e r  S e m m l e r  Q .C .  

a n d  N S W  B r a n c h  P r e s id e n t  C a t h y  H e n r y  h a s  

b e e n  q u o t e d  in  t h e  C o m m i t t e e s  c o n t r o v e r s i a l  

T h i r d  R e p o r t  h a n d e d  d o w n  in J u n e  th is  y e a r .

T he re p o r t  h a s  a ttra c te d  a tte n tio n  

b e c a u se  it is h ig h ly  c ritic a l o f  th e  

C o m m o n w e a lth  d ec is io n  to  red u ce  th e  

legal a id  sy s tem  fu n d in g  by  re fu s in g  to 

accep t re sp o n sib ility  for m a tte rs  a ris in g  

u n d e r  State law s. T h e  rep o rt says the  

G o v e rn m e n t d ec is io n s  have b een  b ased  on  

in a d e q u a te  d a ta , a n d  n o te s  th a t p o ss ib le  

so u rces  o f d a ta  th a t d id  n o t su it th e  

G o v e rn m e n t (e.g. n u m b e rs  o f u n re p re 

se n te d  p eo p le  a p p e a rin g  in th e  c o u rt sys
tem ) w ere  n o t an a ly zed .

APLAs su b m iss io n  c o n c e rn e d  th e  civil 

law  issues, w h ere  th e  C o m m ittee  o b se rv ed  

th a t th e  p a rtic u la r  classes in w h ich  fu n d 

ing  is availab le  are lim ited  a n d  c o n ta in  

m an y  gaps, m a n y  o f sign ifican t social 

im p o rt su ch  as p ro d u c t liability, p u b lic  

in te res t litig a tio n , a n d  tes t cases [p .1 1 4 ]. 

T he C o m m ittee  n o te d  th a t civil legal 

aid  c o u ld  o n ly  be g ra n te d  w h ere  [p. 113], 

“th e  a c tio n  c o u ld  n o t  re a s o n a b ly  be 

ex p ec ted  to  be c o n d u c te d  u n d e r  a c o n d i

tio n a l co sts  ag reem en t o r  s im ilar a rra n g e 

m en t w ith  a p riv a te  p ra c tit io n e r a n d  no  

o th e r  sch em e o f ass is tan ce  is av a ilab le”.

H ere , th e  R eport q u o te s  APLAs s u b 
m issio n ,

7.26 T h e  A u s tra lia n  P la in tiff  L aw y ers  

A ssocia tion  also a rg u ed  th a t legal aid  

sh o u ld  be availab le  for p ro d u c t liab il

ity cases.

th e r e  is n o  p o in t  in  t h e  f e d e r a l  g o v e r n m e n t  

p a s s in g  le g is la t io n  m a k in g  it e a s ie r , f o r  

in s ta n c e , f o r  c o n s u m e r s  to  s u e  p r o d u c t  m a n 

u fa c tu r e r s  b y  th e  a m e n d m e n t s  to  th e  T r a d e  

P r a c t ic e s  A c t  i f  in r e a l i ty  th e  c o n s u m e r s  c a n 

n o t  sue b e c a u s e  th e y  c a n n o t  a f f o r d  to  t a k e  

o n  a n  u n e q u a l  f ig h t  a g a in s t  a  m u lt in a t io n a l

m a n u f a c t u r e r  o f  a  d e f e c t iv e  p r o d u c t .  T h e  

w h o le  p o in t  o f  th e  e x e r c i s e  is lost.

I l l  T h e  A sso c ia tio n  a lso  a rg u ed  th a t th ere  

w as a n  issu e  o f e q u ity  involved :

I f  w e  a r e  l o o k in g  a t  e q u i t y  in th e  d e l i v e r y  

o f  l e g a l  s e r v i c e s  t h e n  s u r e ly  it is t h e  p e o 

p l e  w h o  a r e  v ic t im s  o f  t h a t  k in d  o f  s i t u a 

t io n  w h e r e  t h e y  a r e  in n o c e n t  v ic t im s  o f  

e x p o s u r e  t o  a  v e r y  t o x ic  p r o d u c t  t o  w h ic h  

t h e y  n e v e r  s h o u ld  h a v e  b e e n  e x p o s e d  w h o  

s h o u l d  g e t  p r i o h t y  o v e r  p e o p l e  f i g h t i n g  

o v e r  t h e i r  h o u s e  in  a  f a m i l y  la w  d i s p u t e  

o r  p e r h a p s  e v e n  s o m e  p e o p l e  a c c u s e d  in  

c r i m i n a l  c a s e s .  S u r e ly  t h e s e  a r e  t h e  v e r y  

p e o p l e  in  s o c i e t y  f o r  w h o m  t h e  j u s t i c e  s y s 

t e m  s h o u l d  b e  s e t  u p  a n d  w h o s e  a c c e s s  to  

it s h o u l d  b e  f a c i l i t a t e d  b y  l e g a l  a id .

7.28 T he  C o m m ittee  n o tes  that the prio rities 

a n d  g u ide lines do  n o t explicitly  exclude 
p ro d u c t liability m atters. It ap p ears  that 
in p ractice  assistance for such  m atte rs  is 

b e in g  refused  because they  are co n sid 

e red  to  be m atters for w h ich  assistance 

is available u n d e r  som e cond itio n a l fee 

o r co n tin g en cy  a rran g em en t from  the 
private  profession.

7.53 In  a d d it io n , p ra c t i t io n e rs  m ay  be 

re lu c ta n t to  e n te r  in to  co n tin g en cy - 

ty p e  a r ra n g e m e n ts  in an y  b u t th e  re l

a tiv e ly  s im p le  a n d  c lea r-cu t cases. 

T h e  A u s tra lia n  P la in tiff  L aw y ers 

A sso c ia tio n  in fo rm ed  th e  C o m m ittee : 

It is b e c o m in g  in c r e a s in g ly  d iffic u lt  f o r  p l a in 

tiffs  in  p e r s o n a l  in ju ry  c a s e s  to  r u n  c a s e s .  

M a n y  o f  th e m  a r e  tu r n e d  a w a y  b y  la w y e r s  

w h o  a c t  in  th a t  f ie ld ,  s im p ly  b e c a u s e  o f  th e  

a d m in is t r a t iv e  c o s ts  o f  r u n n in g  th e  c a s e ,  let 

a l o n e  th e  p o s s ib il i ty  th a t  th e  la w y e r s  m a y  

n e v e r  b e  p a i d  f o r  w h a t  th e y  d o . ”

T h e  G o v e rn m e n t rep ly  seem s to  in d i

cate th ey  are c o n te n t to  rely o n  th e  p rivate  

sec to r to  fu n d  access to  ju s tice  [p .6 6 ], “ ... 
the w illin g n ess  o f th e  legal p ro fessio n  to 

p ro v id e  p ro  b o n o  serv ices in these  an d  

o th e r m a tte rs  e n su re s  th a t re p re se n ta tio n  

is availab le  in  m o s t in s tan ces  w h ere  th ere  

are m e r ito r io u s  d am ag e s  c la im s .”

T he  R eport w as n e u tra l o n  th e  issue o f 

legal ex p en se  in su ran ce , b u t c o n c lu d e d  

th a t th e re  w as little  v a lue  in it for ex is ting  

cases w ith in  th e  lim ited  legal a id  g u id e 

lines [p. 128 - 9].

T h e  G o v e rn m e n t rep ly  re a d s  th a t 

“legal e x p en se  in s u ra n c e  is a c tu a lly  a 

m e a n s  o f p ro v id in g  access to  th e  m ajo rity  

o f A u stra lian s - th o se  w h o  fail to  qualify  

for legal aid  b u t  w h o  c a n n o t afford  to  fu n d  

th e ir  o w n  litig a tio n .”

T he C o m m ittee  e n d o rsed  APLAs view  

th a t th e  tax  d e d u c tib il ity  o f litig a tio n  

ex p en ses by bu sin esses w as ineq u itab le , 

a n d  ironically  rep resen ted  a form  o f public  

su b s id y  of th is class o f litigant a t a tim e 

w h en  m ore n eed y  litigants w ere g o in g  w ith 

ou t. It re co m m en d ed  in tro d u c in g  e q u i

table tax trea tm en t o f ex penses [p. 192].
In re la tio n  to  law y ers’ w o rk  w ith in  the  

co m m u n ity , th e  C o m m ittee  o b se rv ed  th a t 

[at p. xxiii], “th e  c u rre n t g o v e rn m e n t has 

se rio u sly  m isu n d e rs to o d  th e  n a tu re  o f the  

e x te n d e d  legal c o m m u n ity  in v o lv em en t in 

th e  p ro v isio n  o f legal aid  serv ices a n d  o f 

d isc o u n te d  o r  p ro  b o n o  serv ices to  o th e r  

m e m b e rs  o f th e  b ro a d e r  co m m u n ity .” 

APLA s u p p o r ts  th e  C o m m itte e s  c o n 
c lu s io n  [p .xxiv],

“It is c l e a r  f r o m  n u m e r o u s  s u b m is s i o n s  

t h a t  t h e  l e g a l  a i d  s y s t e m  in A u s t r a l i a  is f u n d a 

m e n t a l ly  i n c a p a b l e  o f  p r o v id in g  a c c e s s  t o  j u s 

t ic e  f o r  a n  in c r e a s in g  n u m b e r  o f  A u s t r a l i a n s .  

T h is  s i tu a t io n  h a s  s ig n i f ic a n t  im p l i c a t i o n s  f o r  

t h e  f u t u r e  o f  m a n y  in  o u r  s o c ie ty , a n d  t h e  v a l 

u e s  c e n t r a l  to  a  l i b e r a l  d e m o c r a c y .  A  l a c k  o f  

e f f e c t iv e  a c c e s s  t o  j u s t i c e  l e a d s  in e v i t a b ly  to th e  

m a r g i n a l i s a t i o n  o f  t h e  l a w  a n d  to  in c r e a s in g  

i r r e l e v a n c e  o f  t h e  c o r e  d e m o c r a t i c  in s t itu t io n s .  

It is n o t  o v e r ly  d r a m a t i c  to  a s s e r t  t h a t ,  l e g a l  

a i d  is c r i t i c a l  t o  th e  m a i n t e n a n c e  o f  ju s t i c e  a n d  

t h e  r u l e  o f  law , a n d  u lt im a te ly ,  d e m o c r a c y . ” 

R egrettably, the  R eport seem s d e s tin e d  

to  fall o n  d ea f ears. ■
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