
were parlies with the insurance compa
ny, their employer, in dealings intended 
to frustrate the just claims of the plain
tiff. Accordingly, the pleading disclosed 
a valid cause of action.

Conclusion
Cavarzan J. held that there is a duty 

of good faith owed by the insurer to the

On 5 February 1999 His Honour 
Judge Mahoney DCJ awarded 
damages in favour of Mrs 

Benkovic against Dr Tan arising out of a 
failed plastic surgery procedure. The 
Defendant is a specialist plastic surgeon.

The case is interesting because in 
addition to compensatory damages His 
Honour awarded $40,000 as aggravated 
damages and $60,000 for exemplary 
damages.

In his judgment His Honour said as 
follows:

“The Plaintiff attended the 
Defendants surgery accompanying her 
son in 1991. The sons nose had been 
damaged by a blow from a cricket ball 
and he had gone to the Defendant for 
treatment. Whilst she was at the 
Defendants surgery with her son, the 
Defendant suggested that she too 
should undergo plastic surgery. He and 
the Plaintiff discussed whether he 
should submit to what is generally 
known as a “facelift operation”. She was 
then 51 years of age”.

The Plaintiff had inquired of Dr 
Tan whether the operation would 
make her look like a “Mummy” and Dr 
Tan replied that he had a new tech
nique, that he did not make mistakes 
and that he would make her look 
younger. On the basis of those assur
ances, Mrs Benkovic decided to go on 
with the operation.

His Honour found that the

insured. That duty not only emanates 
from the contract of insurance but also 
as an independent and concurrent exis
tence arising out of the principles of tort 
law. Adjusters, too, owe a duty of good 
faith to the insured and can be held 
liable to the insured for breach of that 
duty. Although the proximity of the rela
tionship between the adjuster and the

Defendant assured the Plaintiff in three
(3) respects which were:
1. That it was possible for her to look 

20 years younger;
2. That it was his mission on earth to 

make people look beautiful; and
3. That facelifting was his specialty 

The Defendant performed a facelift
operation on Mrs Benkovic on 11 
September 1995. On 30 January 1996 
Dr Tan performed laser surgery on Mrs 
Benkovic and on 19 March 1996 carried 
out a mouth revision on her. On 30 May 
1996 Dr Tan performed corrective facial 
surgery free of charge.

Dr Tan gave evidence of warnings 
allegedly given to Mrs Benkovic before 
the operation.

At the trial the Plaintiffs legal advi
sors abandoned any allegation that the 
plastic surgery had been carelessly or 
unskilfully performed.

His Honour found that the 
Defendant did furnish some warnings to 
the Plaintiff concerning possible out
comes but found that those warnings 
were inadequate, both as to their effective 
communication and as to their scope.

His Honour awarded general dam
ages as compensation in the sum of 
$30,000.

As to aggravated damages, His 
Honour said as follows:

“Bearing in mind that the tort 
involved was not one of mere inadver
tence and that it was significantly differ

insured results from the contractual 
arrangement between the adjusters 
employer and the insured, the duty 
owed to the insured by the adjuster 
originates in tort law. This can give rise 
to a new and separate cause of action.

The insurers require leave to 
appeal, and no application has yet been 
made. 3

b y  J D  W a t t s , S y d n e y

ent from momentary inattention, and 
bearing in mind that the blandishments 
and enticements amounted to contume
lious disregard for the doctor/patient 
relationship obligations the Defendant 
owed to the Plaintiff, under this heading 
of aggravated damages, $40,000 is com
pensation.”

As to exemplary damages His 
Honour said as follows:

“Bearing in mind what the High 
Court has said about the nature of the sur
geons duty, and in view of the primacy of 
the need for sound wise and carefully 
considered medical advice, and in view of 
the opinion expressed by Dr Arnold 
Mann that this surgery was unnecessary - 
a view which, with respect and on the 
limited basis of the evidence before me, I 
unreservedly share - and to mark what 1 
hold to be an egregious error on the part 
of the Defendant in talking the Plaintiff 
into consenting to a facelift operation plus 
the need to stamp the Defendants con
duct with a mark of opprobrium, 
$60,000 is fair exemplary damages”.

The matter is presently on appeal as 
to both exemplary and aggravated dam
ages. 13
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