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common law inVictoria

- an actuary’s perspective

aving been involved, with varying degrees of suc-

cess, in nine of APLAs fights for common law,

this article describes actuarial aspects of the con-

tinuing fight for common law in Victorian work-

ers compensation legislation. Some of the tactics
used in Victoria may be helpful elsewhere.

Kennett’s con job

On 7/10/97 the Victorian Minister for Finance announced
the abolition of common law entitlements, together with a
reduction in the long-term weekly benefit for the seriously
injured from 90% to 75%. Maim payments were to be based
on whole person impairments assessed under the American
Medical Associations “Guides to the evaluation of permanent
impairment”, with a 10% threshold. Premiums were to be
increased from 1.8% of wages to 1.9% of wages and superan-
nuation. A Government statement said:

“All changes are cost-neutral - no reduction in total bene-
fits paid to workers by WorkCover”.

Policy of the Bracks government
Labors policy for the September 1999 election included:

= restoration of common law rights for seriously injured
workers

= premium levels competitive with other states

= restoring the Freedom of Information Act to a force for
disclosure, rather than cover up.
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While this was encouraging, the governments reliance on
independents in the lower house, and the opposition control
of the upper house, made any positive outcome uncertain.

Freedom of Information requests
The Victorian Freedom of Information Act is powerful, par-
ticularly with a sympathetic government. Unlike Queensland,
WorkCover enjoys no special exemption. Starting on 19/10/99,
we requested 15 documents from WorkCover, and one from
the State Revenue Office. We also made 4 requests for reviews
of decisions. We received all the documents requested, apart
from a consultants report to the State Revenue Office, inexplic-
ably classified as an “internal working document”.
The documents obtained under FOI helped in several ways
= we identified major areas, such as weekly benefits, where
WorkCovers actuaries agreed, and we could safely accept
their advice
= we found some areas, such as maim benefits, where the
actuaries disagreed, and further work was clearly needed
= we obtained a large amount of data,
which helped make detailed estimates
for proposals by APLA or the Victorian
Trades Hall Council
< some documents contained evidence
of WorkCover policies that might not
necessarily be regarded as in the pub-
lic interest.
Section 11 of the Freedom of
Information Act requires each agency to
publish each year a list of documents,
including any report prepared by a con-
sultant. Compliance by WorkCover with
this requirement would have made it easi-
er for us to obtain the relevant documents. Unfortunately,
WorkCover and other government agencies have apparently
been advised that they no longer need to comply with this
requirement. Further action on this issue is likely.

Help from the Minister for WorkCover

Initial failures by WorkCover to respond to letters and
phone calls were disturbing.

On 12/11/99 1 wrote to Bob Cameron, the Minister for
WorkCover, seeking his help in persuading WorkCover to share
its data with its stakeholders. On 24/11/99 he responded that he
understood that WorkCover would be making its data available
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to stakeholders. Following that letter, WorkCover treated APLA
more seriously, and waived freedom of information charges.

APLA’s survey of common law settlements
Thanks to a strong lead by Ron Pearce of Ryan Carltse

Thomas, we received details of recent common law settlements

from 7 firms. Using the first 211 of these cases, we prepared a

report dated 31/12/99, titled “Progress report - common law costs

and settlements”. We supplied this to WorkCover and the

Department of Treasury & Finance, and received:

e aletter of 21/12/99 by Taylor Fry on WorkCovers own sur-
vey of common law settlements, providing some valuable
data on impairment levels.

« a letter of 7/1/00 by Taylor Fry, suggesting the APLA and
VWA samples were in close agreement.

Slater & Gordon sample of impairment assessments

Paul Mulvany prepared a document titled “The first assess-
ments - a comparison of lump sum benefits payable to work-
ers injured before and after 12 November 1997”. This gave
impairment assessments under the former and present systems
for 45 recently injured workers, considered by Slater &
Gordon to have strong or marginal cases for impairment ben-
efits under the present system. With Pauls consent, we gave
this document to Treasury & Finance, WorkCover and their
actuaries. We found it very helpful in estimating the cost of
present and proposed impairment benefits, and the actuaries
advising Treasury & Finance made some use of it. With hind-
sight, APLA should have encouraged other members to make
similar assessments. Pauls assessments strongly support the
view, held by many lawyers, trade union officials and medical
panel members, that the 1997 changes greatly reduced the
number and amount of impairment payments.

Missing documents

Some documents appeared not to be adequately distrib-
uted. In particular, a 1997 assessment of 98 back cases, sug-
gesting that large reductions in impairment benefits would
result from the new legislation, was sent to Treasury and
Finance on 7/1/00, but had not reached WorkCovers actuaries
by 18/2/00. To help overcome this problem, we circulated our
documents widely.

Rejecting confidentiality agreements

We rejected a Treasury and Finance suggestion that we
sign a confidentiality agreement, on the grounds that it might
prevent us from advising APLA promptly.

With so many working party members and advisers, we
thought it very likely that some leaks would occur. Our report of
18/2/00, titled “Common law working party - cost estimates”,
was based on data obtained under the Freedom of Information
Act, or supplied to us on a non-confidential basis. This meant
that the report could be made public.

Meetings with actuaries advising WorkCover and
Treasury & Finance
We met three times with actuaries advising WorkCover or

Treasury & Finance. These meetings were initially at the”-
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“One of the most

disturbing trends,

all around Australia,
is for actuarial
advice to be given
in the form of

overheads...”

suggestion of working party mem-
bers, who wanted the actuaries
advising various parties to form a
sub-committee. Fortunately this
well-meant suggestion proved
impracticable.

These meetings were of some
value, particularly in identifying a
similar approach to the estimation of
common law costs and offsets. They
also helped con'ect the use of a preliminary figure of $61 billion for
1999-00 wages and superannuation, instead of a more realistic $64
billion. The meetings may have encouraged the actuaries to adopt
middle of the road assumptions.

Unhelpfulness of actuarial overheads
One of the most disturbing trends, all around Australia, is

for actuarial advice to be given in the form of overheads, with

no accompanying report or notes. Some of the problems asso-

ciated with such use of overheads are:

e as terms and methods are not fully explained, the over-
heads may not be properly understood by their recipients;

= even if verbal explanations are provided when a concept is
first used on an overhead, these explanations may be for-
gotten by subsequent meetings;

= errors can readily occur, as the overheads may not have been
produced by a normal process of checking and peer review,

= the overheads will generally be inadequate for any inde-
pendent review;

« the full report may be much delayed, or in some cases
never produced;

Final decisions in the absence of an actuarial report
It is alarming that major recommendations are sometimes
made well before a completed actuarial report has been
received. Although major changes to Victorian benefits were
made on 12/11/97, our freedom of information requests show
that WorkCover received actuarial letters on the changes on

21/11/97 and 2/12/97, and a draft report on 16/1/98. The
review of the West Australian workers compensation system
published its report on 30/6/99, quoting actuarial advice
which was not put into a report until 7/9/99. At one stage the
Victorian working party was expected to meet on 21/2/00,
receive an actuarial report and make its final report on that
day. That ambitious timetable was spoilt by the non-availabili-
ty of the actuarial report.

Help from the Victorian Trades Hall Council

APLA received solid help from Leigh Hubbard, VTHC
Secretary, and from Bill Shorten and Martin Kingham, other
trade union members of the working party. They combined to
add a dissenting view to the working party5s report, and may
have been successful in having our report of 18/2/00 included
in the working partys report.

We found it much easier to write a coherent report on the
options preferred by APLA and VTHC, rather than comment
on the disjointed series of overheads presented to the working
party. While the VTHC was keen to see improved maim and
weekly benefits as well as restored common law benefits, there
was considerable common ground with APLA.

How much room is there to improve benefits?

Combining our estimate of present impairment benefits
with cost estimates by WorkCovers actuaries, we think the
premiums required under the recent system are about 1.5% of
wages and superannuation. Leaving out Victoria, the national
average premium is about 2.3%. The cost of common law
restoration appears to be about 0.2%, so that there is some
room for common law retrospectivity, and for improved week-
ly and maim benefits.

Was the effort worthwhile?

The end result will not be known for months, and the
value of APLAs efforts will always be uncertain. But getting the
governments data, adding your own, and working hard to find
common ground has to be better than waiting passively. 03
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