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Stolen
J o h n s o n  v  D e p a r t m e n t  o f  C o m m u n i t y  s e r v i c e s

C h r is  J o h n s o n  w a s  

r e m o v e d  fr o m  h is  

A b o r ig in a l  fa m ily  in  

W ilc a n n ia  a n d  m a d e  a 

w ard  o f  th e  S ta te  at th e  

ag e  o f  4V 2. A b o u t te n  m o n th s  la te r  h e  

w a s p la c e d  in  fo s te r  c a re  a n d , at th e  age 

o f  1 7  h e  w a s  p la c e d  in  a n  in s t i tu t io n . H e 

a lle g e d  th a t h e  su ffe re d  p h y s ic a l  a n d  

v e rb a l a b u s e  a n d  s e x u a l a ssa u lt  as a 

w ard  o f  th e  sta te .

T h e  t im e  lim it  to  c o m m e n c e  a n  

a c t io n  fo r  d a m a g e s  w o u ld  h a v e  e x p ir e d  

in  1 9 9 2 .  M r J o h n s o n  file d  a N o tic e  o f  

M o tio n  in  th e  S u p r e m e  C o u r t  to  h a v e  

th e  l im ita t io n  p e r io d  e x te n d e d  s o  th a t 

h e  c o u ld  s u e  th e  D e p a r t m e n t  o f  

C o m m u n ity  S e r v ic e s  fo r  b r e a c h e s  o f  

s ta tu to r y  d u ty  a n d  c o m m o n  law  d u ty  o f  

c a re . H e a lle g e d  th a t as a re s u lt  o f  th o s e  

b r e a c h e s , h e  su ffe re d  p s y c h ia tr ic  i lln e s s , 

lo s s  o f  o p p o r tu n ity  a n d  e c o n o m ic  lo ss .

fn  o r d e r  to  o b ta in  a n  e x te n s io n  o f  

t im e  it w a s  n e c e s s a r y  to  s h o w :

(a )  la c k  o f  k n o w le d g e  o n  th e  p a rt  o f  th e  

p la in t if f  o f  m a te r ia l  fa c ts  o f  a d e c i ­

s iv e  c h a r a c te r  re la t in g  to  th e  c a u se  

o f  a c t io n ; a n d

( b )  a v ia b le  c a u se  o f  a c t io n

M a s t e r  H a r r i s o n  r e je c t e d  th e  

a p p l ic a t io n  fo r  e x t e n s io n  o f  t im e . A n  

a p p e a l  a g a in s t  th a t  d e c is io n  w a s  h e a rd  

b y  M r  J u s t i c e  R o ife  o f  th e  S u p r e m e  

C o u r t  o f  N S W .
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R o ife  J  fo u n d  it e s ta b lis h e d  th a t  M r 

J o h n s o n s  p s y c h ia tr ic  i lln e s s  w a s o n ly  

r e c e n t ly  b r o u g h t  to  h is  a t te n t io n  as h a v ­

in g  b e e n  c a u s e d  b y  th e  im p r o p e r  b e h a v ­

io u r  o f  th e  D e p a r tm e n t  an d / or h is  fo s te r  

p a re n ts . T h is  b e la te d  d is c o v e r y  o f  a 

m a te r ia l  fact m e a n t  th a t th e  l im ita t io n  

p e r io d  d id  n o t  s ta r t  r u n n in g  u n t il  th e  

d a y  w h e n  h e  a c q u ir e d  th a t k n o w le d g e .

H is H o n o u r  w a s  a lso  s a tis f ie d  th a t 

th e r e  w as a v ia b le  c a u s e  o f  a c t io n .

M r  J o h n s o n ’s  c a s e  i s  

r e g a r d e d  a s  a  

s i g n i f i c a n t  b r e a k ­

t h r o u g h  f o r  m e m b e r s  

o f  t h e  S t o l e n  

G e n e r a t i o n .

In  th e  o n ly  o t h e r  r e p o r t e d  c a s e  in  

N e w  S o u t h  W a le s  d e a lin g  w ith  th e  

“S t o le n  G e n e r a t i o n ” , Williams v 

Minister, Aboriginal Land Rights Act 
1983 & Anor. ( 1 9 9 9 )  2 5  F a m L R  8 6 ,  

J u s t i c e  A b e r d e e  h a d  h e ld  th a t  th e r e  

w a s  n o  d u ty  a t c o m m o n  law , n o  d u ty  

p u r s u a n t  to  a n y  r e le v a n t  s t a t u t e  a n d  

n o  f id u c ia r y  d uty.

In  Johnson v DOCS, R o ife  J  d is t in ­

g u is h e d  th e  Williams c a s e  a n d  m a d e  th e  

fo l lo w in g  im p o r ta n t  f in d in g s :

1. T h a t  th e  a p p e lla n t  h a d  e s ta b lis h e d  

a p r im a  fa c ie  c a s e  at c o m m o n  la w  

a n d  th a t  it w a s  ju s t  a n d  r e a s o n a b le  

to  a llo w  th e  m a tte r  to  p r o c e e d

2 . T h a t  a r g u a b ly  th e r e  w a s  a b r e a c h  o f  

th e  Child Welfare Act. H is  H o n o u r  

m a d e  it c le a r  th a t  a n  u lt im a te  f in d ­

in g  in  th a t  re g a rd  w o u ld  d e p e n d  o n  

th e  e v id e n c e  to  b e  g iv e n  at th e  

m a in  tr ia l  a n d  a c o n s id e r a t io n  o f  

p o l ic y  a n d  o p e r a t io n a l  a c t s  o r  

o m is s io n s  o f  th e  r e s p o n d e n ts .

3. T h a t  th e  D e p a r tm e n t  a n d  th e  fo s te r  

p a r e n ts  o w e d  a f id u c ia r y  d u ty  to  

M r J o h n s o n .  T h e  q u e s t io n  w h e th e r  

th a t  d u ty  h a d  b e e n  b r e a c h e d  w o u ld  

h a v e  to  b e  d e te r m in e d  at th e  tr ia l. 

M r  J o h n s o n s  c a s e  is re g a r d e d  a s  a

s ig n if ic a n t  b r e a k th r o u g h  fo r  m e m b e r s  

o f  th e  S t o le n  G e n e r a t io n .

T h e  im p o r t a n c e  o f  th e  f in d in g  th a t  

a f id u c ia r y  r e la t io n s h ip  e x is te d  c a n n o t  

b e  o v e r s ta te d . A  c la im  b a s e d  o n  a 

b r e a c h  o f  f id u c ia r y  d u ty  w o u ld  n o t  b e  

s u b je c t  to  th e  p r o v is io n s  o f  th e  

L im ita t io n s  A ct

T h e  Williams c a s e  is c u r r e n t ly  o n  

a p p e a l. T h e  d e c is io n  o f  th e  N S W  C o u r t  

o f  A p p e a l is  a w a ite d  w ith  g re a t  in te r e s t .

It is  u n d e n ia b le  th a t  th e  p o lic ie s  o f  

p a st  g o v e r n m e n ts  to  fo r c ib ly  r e m o v e  

A b o r ig in a l  c h ild r e n  fro m  th e ir  fa m ilie s , 

t r a d it io n a l la n d s  a n d  c u ltu r e s  h a v e  h a d  

d e v a s ta t in g  e ffe c ts  o n  th o s e  in d iv id u a ls  

as w e ll as th e ir  c o m m u n it ie s .  A s p la in ­

t if f  la w y e r s  w e  s h o u ld  e x p lo r e  th e  

a v e n u e s  a v a ila b le  th r o u g h  th e  le g a l s y s ­

te m  to  s e e k  ju s t i c e  fo r  in d ig e n o u s  p e o ­

p le  o f  A u s tr a lia  a t a t im e  w h e n  a t te m p ts  

are  b e in g  m a d e  to  d e n y  th e  m e re  e x i s ­

t e n c e  o f  a “S to le n  G e n e r a t io n ”. B3
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