
M e l i n d a  R i c h a r d s , M e l b o u r n e

l i t i g a t i o n
M e l i n d a  R i c h a r d s  w a s  j u n i o r  c o u n s e l  f o r  t h e  A p p l i c a n t s  in  t h e  c a s e  

o f  Cubillo a n d  G u n n er  v T h e  C o m m o n w ea lth , w h i c h  is  t h e  “ t e s t  c a s e ”  

f o r  S t o l e n  G e n e r a t i o n  l i t i g a t i o n .  S h e  d i s c u s s e s  t h e  i s s u e s  t h a t  a r o s e  

in  t h a t  c a s e ,  w h i c h  is  c u r r e n t l y  a w a i t i n g  j u d g m e n t ,  in  r e l a t i o n  t o  t h e  

l i a b i l i t y  o f  t h e  C o m m o n w e a l t h  f o r  t h e  d a m a g e s  s u f f e r e d  b y  t h e  

a p p l i c a n t s  w h e n  t h e y  w e r e  r e m o v e d  f r o m  t h e i r  h o m e s  a n d  p l a c e d  

in  m i s s i o n s . T h e  r e s u l t s  o f  t h i s  c a s e  w i l l  b e  f u n d a m e n t a l  t o  f u t u r e  

S t o l e n  G e n e r a t i o n  l i t i g a t i o n  a s  w e l l  a s  h a v i n g  a  l a r g e  i m p a c t  o n  t h e  

l i a b i l i t y  o f  p u b l i c  a u t h o r i t i e s .

M e lin d a  R ic h a rd s , o f  th e  V ic to r ia n  Bar; 
p ra c tise s  a t th e  D ou g la s  M e nz ie s  
C h a m b e rs , 18 0  W il l ia m  S tre e t, M e lb o u rn e , 
V ic , 3 0 0 0  phone (0 3 ) 9 2 2 5  6 8 5 0  
fax (0 3 ) 9 2 2 5  69 47 , 
email m e lr ic h @ o ce a n .co m .a u

I n  J u ly  1 9 4 7  L o rn a  C u b i l lo  a n d  fif

te e n  o t h e r  c h i ld r e n  w e re  ta k e n  

a w a y  fro m  t h e ir  c o m m u n it y  o f  

P h illip  C r e e k , n e a r  T e n n a n t  C r e e k  

in  th e  N o r th e r n  T e rrito ry . T h e y  

w e re  ta k e n  in  th e  b a c k  o f  a t r u c k  d r iv e n  

b y  a C o m m o n w e a lth  p a tro l o ff ic e r . All 

o f  th e  c h ild r e n  o n  th e  t r u c k  w e re  “p a r t-  

A b o r ig in a l” - o r , in  th e  la n g u a g e  o f  th e  

t im e  “h a lf  c a s t e ”. N o  “full b lo o d ” c h i l 

d re n  w e re  re m o v e d .

T h e  c h ild r e n  w e re  ta k e n  to  th e  R e tta

D ix o n  H o m e  in  D a r w in , a “h a lf  c a s te ” 

in s t i tu t io n  ru n  b y  th e  A b o r ig in e s  In la n d  

M is s io n . T h e  in s t i t u t io n  w a s  a lm o s t  

e n tir e ly  fu n d e d  b y  th e  C o m m o n w e a lth  

G o v e r n m e n t . L ife  at th e  R e tta  D ix o n  

H o m e  w a s  re g im e n te d  a n d  lo v e le s s . T h e  

H o m e  w a s  u n d e r s ta ffe d  a n d  o v e r c r o w d 

e d . C o r p o r a l  p u n is h m e n t  w a s  f r e q u e n t

ly  u s e d , a t t im e s  to  e x c e s s . O n  o n e  o c c a 

s io n  L o rn a  C u b il lo  w as th r a s h e d  a ro u n d  

h e r  fa ce  a n d  u p p e r  b o d y  w ith  th e  b u c k 

le  e n d  o f  a b e lt .  S h e  still  h a s  th e  s c a rs .
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D u r in g  t h e i r  y e a r s  a t th e  R e tta  

D ix o n  H o m e , L o rn a  C u b il lo  a n d  th e  

o th e r  P h illip  C r e e k  c h ild r e n  w e re  is o la t 

e d  fro m  th e ir  fa m ilie s  a n d  co u n try . T h e y  

lo s t  th e ir  A b o r ig in a l la n g u a g e s  a n d  c u l 

tu r e . In s te a d , th e y  r e c e iv e d  a  s t r ic t  

C h r is t ia n  u p b r in g in g .

P e te r  G u n n e r  s p e n t  th e  e a rly  y e a rs  

o f  h is  life  in  th e  A b o r ig in a l c o m m u n ity  

a t U to p ia  s ta t io n , n o r th  e a s t  o f  A lic e  

S p r in g s . H is  fa th e r  w a s a w h ite  s t o c k  

m a n , h is  m o th e r  a n  A b o r ig in a l w o m a n . 

In  M ay  1 9 5 6 ,  w h e n  h e  w a s  8  y e a rs  o ld , 

P e te r  G u n n e r  w a s c o m m it te d  b y  th e  

D ir e c to r  o f  N a tiv e  A ffa irs  to  th e  c u s to d y  

o f  S t M a r y s  H o ste l in  A lic e  S p r in g s . H e 

s p o k e  n o  E n g lis h , a n d  k n e w  o n ly  th e  

t r a d it io n a l w ay  o f  life  h e  h a d  liv e d  at 

U to p ia . W h e n  h e  w a s ta k e n  to  S t  M a r y ’s, 

h e  w a s b e w ild e r e d  a n d  a fra id .

A  C o m m o n w e a lt h  p a tr o l  o f f ic e r  

p ro m is e d  P e te r  G u n n e r s  m o th e r  th a t h e  

w o u ld  g o  h o m e  fo r  th e  s c h o o l  h o lid a y s . 

T h e  p r o m is e  w a s n e v e r  k e p t . D u r in g  h is  

y e a rs  at S t M a ry s  P e te r  G u n n e r  h a d  n o  

c o n t a c t  w ith  h is  fa m ily  at U to p ia . H e d id  

n o t  se e  h is  c o u n tr y  a g a in  u n til m a n y  

y e a rs  la ter .

S t M a r y s  H o ste l w a s a “h a lf  c a s t e ” 

in s t i t u t io n  r u n  b y  th e  C h u r c h  o f  

E n g la n d . L ik e  th e  R e tta  D ix o n  H o m e , it 

w a s  d e p e n d e n t  o n  C o m m o n w e a lt h  

fu n d s . T h e  in s titu t io n  w a s  c h a r a c te r is e d  

b y  n e g le c t . It w a s  in a d e q u a te ly  sta ffe d , 

o f t e n  w ith  u n s u it a b le  p e o p le . P e te r  

G u n n e r  a n d  o th e r  fo r m e r  in m a te s  g av e  

e v id e n c e  th a t th e y  w e re  s e x u a lly  a b u s e d  

b y  s ta ff  o f  th e  H o ste l .

T h e  d e te n tio n  o f  L o rn a  C u b i l lo  a n d  

P e te r  G u n n e r  in  “h a lf  c a s t e ” in s t i tu t io n s  

w a s  in  a c c o r d a n c e  

w ith  th e

C o m m o n w e a l t h  

G o v e r n m e n t s  p o l i 

c y  o f  r e m o v a l  o f  

“h a lf  c a s t e ” c h ild r e n  

f r o m  t h e ir

A b o r ig in a l  m o th e r s  

a n d  f a m i l ie s ,  to  

in s t i t u t io n s  w h e r e  

th e  c h i ld r e n  w e re  

g iv e n  a E u r o p e a n  

e d u c a t io n . T h e  p u r 

p o s e  o f  th e  p o lic y  

w a s  to  a s s im i la t e  

th e s e  c h ild r e n  in to  

w h ite  s o c ie ty , a n d  to

p r e v e n t  t h e m  g r o w in g  u p  as 

A b o r ig in a ls .  T h is  p o licy , w ith  s o m e  

v a r ia t io n s ,  w a s  h e ld  b y  th e  

C o m m o n w e a lt h  G o v e r n m e n t  fro m  th e  

1 9 2 0 s  u n t il  at le a s t  th e  la te  1 9 5 0 s .

T h is  is  a s m a ll  p a rt o f  th e  e v id e n c e  

b e fo r e  th e  F e d e ra l C o u rt  in  th e  c a se s  

b r o u g h t  b y  L o r n a  C u b il lo  a n d  P e te r  

G u n n e r  a g a in s t  th e  C o m m o n w e a lth  o f  

A u s tr a lia . T h e ir  c la im s  are  fo r  d a m a g e s  

fo r  in ju r ie s  a n d  lo s s  c a u s e d  b y  th e ir  

re m o v a l a n d  d e te n tio n . T h e  c la im s  w e re  

v ig o r o u s ly  d e fe n d e d  b y  th e  

C o m m o n w e a lth , a n d  m u c h  o f  th e  e v i

d e n c e  is d is p u te d . F in a l s u b m is s io n s  

w e re  c o m p le te d  o n  3 1  M a rch  2 0 0 0  an d  

ju d g m e n t  is re s e rv e d .

A  la rg e  n u m b e r  o f  leg al is su e s  w ere  

ra ise d  b y  th e  l it ig a tio n . T w o o f  th e s e  

is s u e s  are  p a r t ic u la r ly  re le v a n t  to  th e  

le g a l r e s p o n s ib i l i ty  o f  s ta tu to ry  a u th o r i

t ie s : w h e th e r  th e  C o m m o n w e a lth  o w e d  

M rs  C u b il lo  a n d  M r G u n n e r  a d u ty  o f  

c a r e , a n d  w h e th e r  it c o u ld  b e  h e ld  v ic 

a r io u s ly  l ia b le  fo r  th e  a c t io n s  o f  s ta tu to 

ry  o ff ic e  h o ld e r s .

B e fo re  g o in g  to  th e  a r g u m e n ts  p u t 

o n  th e s e  is su e s , it is n e c e s s a r y  to  say  

s o m e th in g  a b o u t  th e  le g is la tiv e  f ra m e 

w o r k  th a t  e n a b le d  th e  re m o v a l a n d  

d e te n tio n  o f  A b o rig in a l c h ild r e n  in th e  

N o r th e r n  T errito ry .

Legislative framework
U n til 1 9 5 3 ,  all A b o rig in a l p e o p le  in 

th e  N o rth e rn  T e rrito ry  w ere s u b je c t  to  the 

A b o rig in a ls  O rd in a n c e  1 9 1 8 .  In  1 9 5 3 ,  

“h a lf  ca s te s ” w ere  e x c lu d e d  fro m  th e  d e fi

n it io n  o f  A b o rig in a l. T h e  O rd in a n c e  w as, 

b y  an y  m e a su re , a re m a rk a b le  p ie ce  o f

leg is la tio n . It in tru d e d  in to  a lm o st ev ery  

a sp e ct of a n  A b o rig in a l p e r s o n s  life : it 

re s tr ic te d  m o v e m e n t, e m p lo y m e n t, m a r

riag e , p e rso n a l a ss o c ia t io n s , th e  r ig h ts o f  

p a re n ts  a n d  p ro p e rty  r ig h ts.

T h e  s ta tu to ry  “a u th o r ity ” fo r th e  

p u rp o s e s  o f  th e  A b o r ig in a ls  O r d in a n c e  

w as th e  D ir e c to r  o f  N a tiv e  A ffairs . T h e  

D ir e c to r  w a s a p p o in te d  b y  th e  M in is te r 1 

an d  w a s , u n d e r  th e  A d m in is tr a to r  o f  th e  

N o r th e r n  T errito ry , r e s p o n s ib le  fo r th e  

a d m in is t r a t io n  a n d  e x e c u t io n  o f  th e  

O r d in a n c e .2 T h e  D ir e c to r  w as th e  leg a l 

g u a rd ia n  o f  e v e ry  A b o rig in a l p e r so n . ’ H is 

p o w e rs  h a v e  b e e n  d e s c r ib e d  as fo llo w s:

“T h e  p o w e r s  w h ic h  th e  D ir e c to r  

w ie ld s  are  v a s t , a n d  th o s e  o v e r  w h o m  h e  

w ie ld s  th e m  are  l ik e ly  o f te n  to  b e  w e a k  

a n d  h e lp le s s .”4

T h o s e  p o w e r s  in c lu d e d  a p o w e r  to  

“u n d e r ta k e  th e  c a r e , c u s to d y , o r  c o n t r o l  

o f  a n y  a b o r ig in a l ,  if, in  h is  o p in io n  it is 

n e c e s s a r y  o r  d e s ir a b le  in  th e  in te r e s ts  o f  

th e  a b o r ig in a l  fo r  h im  to  d o  s o ”.5 T h e  

D ir e c to r  a ls o  h a d  p o w e r  to  c a u s e  a n y  

A b o r ig in a l to  b e  re m o v e d  to  a n d  k e p t  

w ith in  a n  A b o r ig in a l re s e rv e  o r  in s t i t u 

t io n .0 T h e s e  w e re  th e  p o w e r s  re lie d  

u p o n  b y  th e  D ir e c to r  w h e n  h e  c o m m it 

ted  L o rn a  C u b i l lo  a n d  P e te r  G u n n e r  to  

in s t i tu t io n s .

S e c t io n  1 3  o f  th e  O r d in a n c e  

e n a b le d  th e  A d m in is tr a to r  to  d e c la r e  

a n d  l ic e n c e  a n y  in s t i tu t io n  to  b e  “a n  

a b o r ig in a l in s t i tu t io n  fo r  th e  m a in te 

n a n c e . cu s to d y , a n d  c a re  o f  a b o r ig in a l 

c h ild r e n ”, a n d  to  re v o k e  th e  l ic e n c e . T h e  

D ir e c to r  h a d  a d u ty  to  s u p e rv is e  th e  

w e lfa re  o f  in m a te s ,7 a n d  c o u ld  re m o v e  a 

c h ild  fro m  a n  in s t i tu t io n  if  th e  c h ild  w as 

n o t  b e in g  tr e a te d  

p ro p e r ly .8

In  1 9 5 7  th e  

A b o r i g i n a l s  

O r d in a n c e  w a s  

r e p e a le d  a n d  

r e p la c e d  b y  th e  

W e lfa re  O r d in a n c e . 

T h e  W e lfa r e

O r d i n a n c e  

in v o lv e d  an  e la b o 

ra te  p r e te n c e  th a t it 

w a s  d ir e c te d  at 

“w a r d s ” , r a th e r  

th a n  th e  A b o rig in a l 

r a c e . T h e

A d m in is t r a t o r  h a d
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p o w e r  to  d e c la r e  a p e r s o n  w h o  s to o d  in  

n e e d  o f  th e  “sp e c ia l  c a re  a n d  a s s is ta n c e ” 

p ro v id e d  fo r  b y  th e  O r d in a n c e  to  b e  a 

w a rd .9 H o w e v e r , th is  p o w e r  w a s  “a lm o s t  

c o n f in e d  in  its  a p p lic a t io n  to  a b o r ig i

n a ls ”10 a n d  a lm o s t  a ll A b o r ig in e s  in  th e  

N o r t h e r n  T e r r ito r y , in c lu d in g  P e te r  

G u n n e r , w e re  d e c la r e d  to  b e  w a rd s.

T h e  D i r e c t o r  o f  W e lfa r e  w a s  

a p p o in te d  b y  th e  M in is te r  a n d  w a s , 

u n d e r  th e  A d m in is tr a to r , r e s p o n s ib le  

fo r  th e  a d m in is t r a t io n  o f  th e  

O r d in a n c e ."  H e w a s  th e  le g a l g u a r d ia n  

o f  a ll w a r d s .12 L ik e  th e  D ir e c to r  o f  

N a tiv e  A ffa irs , th e  D ir e c to r  o f  W e lfa r e  

h a d  w id e  p o w e r s  o f  re m o v a l a n d  d e te n 

t i o n .13 H e a ls o  h a d  d u tie s  to  e x e r c is e  a 

g e n e r a l  s u p e r v is io n  o v e r  th e  w e lfa re  o f  

w a rd s , a n d  to  s u p e rv is e  a n d  re g u la te  

th e  u s e  a n d  m a n a g e m e n t  o f  in s t i tu t io n s  

s u c h  a s  St M a r y s  H o s t e l .14

Duty of care
T h e  A p p l ic a n t s  a rg u e d  th a t  th e  

C o m m o n w e a lth  - n o t th e  D ir e c to r  o f  

N a tiv e  A ffa irs  o r  th e  D ir e c to r  o f  W e lfa re  

- o w e d  th e m  a d u ly  o f  ca re  in  re la t io n  to  

th e  re m o v a l fro m  th e ir  fa m ilie s  a n d  th e ir  

d e te n tio n  in  in s t i tu t io n s . T h e  r e la t io n 

s h ip  b e tw e e n  M rs  C u b i l lo  a n d  M r 

G u n n e r  a n d  th e  D ir e c to r s ,  a n d  th e  

d u t ie s  o f  th e  D ir e c to r s  u n d e r  th e  

O r d in a n c e s  w e re  s o m e  o f  th e  c i r c u m 

s ta n c e s  re lie d  o n  as c r e a tin g  th e  d u ty  o f  

c a r e . A lso  re lie d  o n  w a s th e  ro le  p la y e d  

b y  C o m m o n w e a lth  e m p lo y e e s  in  th e  

re m o v a l a n d  d e te n tio n .

It w as c o n te n d e d  th a t, b y  re m o v in g  

M rs  C u b il lo  a n d  M r G u n n e r  fro m  fa m i

ly  a n d  c o u n tr y  a n d  p la c in g  th e m  in  

in s t i tu t io n s , th e  C o m m o n w e a lth  c re a te d  

a r e la t io n s h ip  w ith  e a c h  o f  th e m  w h ic h  

c a r r ie d  w ith  it a d u ty  to  ta k e  r e a s o n a b le  

c a r e .  A s M c H u g h  J  o b s e r v e d  in  

Crimmins v Stevedoring Industry Finance 
Committee:15

W h e r e  th e  p e r s o n  g iv in g  th e  d ir e c 

t io n  o r  in  c o n tr o l  o r  a n o th e r  p e r 

s o n s  fre e d o m  o f  a c t io n  k n o w s  th a t 

th e r e  is  a rea l r isk  o f  h a r m  u n le s s  

th e  d ir e c t io n  is  g iv e n  o r  th e  c o n tr o l  

is e x e r c is e d  w ith  c a re , th e  c a s e  fo r  

im p o s in g  a d u ty  o f  c a re  is o v e r 

w h e lm in g .

T h e  C o m m o n w e a lth s  d u ty  o f  c a re  

w a s  sa id  to  e x te n d  to  a d u ty  to  p o s itiv e  

a c t io n  to  p r o te c t  th e  w e lfa re  o f  M rs

C u b il lo  a n d  M r G u n n e r  w h ile  th e y  w ere  

d e ta in e d  in  in s t i tu t io n s . In  th is  re g a rd , 

th e  A p p lic a n ts  re lie d  o n  th e ir  v u ln e r a 

b ility , c r e a te d  b y  th e ir  r e m o v a l as c h i l 

d re n  to  in s t i tu t io n s  d is ta n t  fro m  th e ir  

fa m ilie s , a n d  o n  th e ir  la c k  o f  a n y  rea l 

o p p o r tu n ity  to  p r o te c t  th e m s e lv e s . T h e y  

b e lo n g e d  to  a  s p e c i f i c  c la s s  - a s  

A b o r ig in e s  o r  w a rd s  s u b je c t  to  th e  

O r d in a n c e s  - th a t  th e  C o m m o n w e a lth , 

th ro u g h  th e  D ir e c to r s  a n d  o th e r w is e , 

h a d  p o w e r  to  p r o te c t  fro m  h a r m .16

T h e  C o m m o n w e a lt h  c o n t e n d e d  

th a t n o  d u ty  o f  c a re  a ro s e , fo r  a ra n g e  o f  

re a s o n s . A p r in c ip a l  c o n t e n t io n  w a s  th a t 

p o lic y  c o n s i d e r a t io n s  e x c lu d e d  th e  

im p o s it io n  o f  a d u ty  o f  c a re  o n  c h ild  

w e lfa re  a u th o r it ie s .  It re lie d  h e a v ily  o n  

th e  r e a s o n in g  o f  th e  H o u s e  o f  L o rd s  in  X  

(Minors) v Bedfordshire Council,17 w h ic h  

c o n c e r n e d  th e  e x e r c is e  o f  s t a t u t o r y  

p o w e r s  to  p r o t e c t  c h i ld r e n  a t r is k , 

in c lu d in g  b y  re m o v in g  th e m  fro m  th e ir  

fa m ilie s .

In  th a t  c a s e  n o  d u ty  o f  c a re  w as 

im p o s e d , fo r  r e a s o n s  o f  p o licy . T h o s e  

re a s o n s  in c lu d e d  th e  c o n s id e r a t io n  th a t 

th e  ta s k  o f  lo c a l a u th o r it ie s  in  d e a lin g  

w ith  c h ild r e n  at r isk  w a s  “e x tr a o r d in a r i 

ly  d e lic a t e ”, th e  d if f ic u ltie s  c re a te d  b y  

im p o s in g  a c o m m o n  la w  d u ty  o f  ca re  o n  

th e  in te r d is c ip lin a r y  s y s te m  e s ta b lis h e d  

fo r  th e  p r o te c t io n  o f  s u c h  c h ild r e n , an d  

th e  r is k  th a t  lo c a l  a u th o r i t ie s  m ig h t 

a d o p t  a m o r e  c a u tio u s  a n d  d e fe n s iv e  

a p p r o a c h  to  th e ir  d u t ie s .18

X  (Minors) h a s  s in c e  b e e n  d is t in 

g u ish e d  b y  th e  H o u s e  o f  L o rd s  in  a ca se  

in  w h ic h  a  c h ild  h a d  b e e n  ta k e n  in to  

c a r e .19 It h a s  h a d  a m ix e d  r e c e p tio n  in  

A u s tra lia . It w a s  fo llo w e d  b y  th e  S o u th  

A u s tr a l ia n  F u l l  C o u r t  in  Hillman v 

Black.20 D u r in g  1 9 9 9  it w a s  a p p lie d  b y  

A b a d e e  J  in  Williams v The Minister, 
Aboriginal Land Rights Act 19832' a n d  d is 

t in g u is h e d  b y  S tu d d e r t  J  in  T C  v State of 
New South Wales.22

W h ile  e a c h  c a s e  c o n c e r n e d  th e  

q u e s t io n  o f  w h e th e r  a d u ty  o f  ca re  

s h o u ld  b e  im p o s e d  o n  a s t a t u t o r y  

a u th o r ity  c o n c e r n e d  w ith  c h ild  w e lfa re , 

th e r e  w e re  im p o r ta n t  v a r ia t io n s  in  th e  

fa c ts  a n d  th e  p a r t ic u la r  s ta tu to r y  s c h e m e  

in  e a c h  c a s e . T h e  c o r r e c t  p o s it io n  m a y  

b e  th a t X  (Minors) d o e s  n o t  c re a te  a n y  

g e n e r a l ru le  e x c lu d in g  th e  e x is te n c e  o f  a 

d u ty  o f  c a r e  in  th e  a re a  o f  c h ild  w e lfa re . ►
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“The Commonwealth contended 

that it was not vicariously liable for 

the conduct of the Directors... 

because the Directors were 

statutory office holders vested with 

an independent discretion...”

T h a t  w o u ld  lea v e  th e  e x is te n c e  o f  a d u ty  

o f  c a re  o w e d  b y  th e  C o m m o n w e a lth  to  

M rs  C u b i l lo  a n d  M r G u n n e r  to  b e  

a ss e sse d  o n  th e  p a r t ic u la r  la c ts  o f  th e ir  

c a s e s , a n d  a g a in s t  th e  e x t r a o r d in a r y  

s t a t u t o r y  s c h e m e  u n d e r  w h ic h  th e y  

w e re  d e ta in e d .

V i c a r i o u s  l i a b i l i t y

T h e  C o m m o n w e a lth  a lso  c o n t e n d 

e d  th a t  it w as n o t  v ic a r io u s ly  lia b le  fo r 

th e  c o n d u c t  o f  th e  D ir e c to r s , a n d  c o u ld  

n o t  o w e  a d u ty  o f  c a re  b e c a u s e  o f  th a t 

c o n d u c t ,  b e c a u s e  th e  D ir e c to r s  w ere  

s ta tu to ry ' o ff ic e  h o ld e r s  v e s te d  w ith  an  

in d e p e n d e n t  d is c r e t io n  e x e r c is a b le  o n ly  

b y  th e m . In  s u p p o r t  o f  th is  a rg u m e n t 

th e  C o m m o n w e a lth  re lie d  o n  a lo n g  lin e  

o f  a u th o r ity  in  r e la t io n  to  th e  “in d e 

p e n d e n t  d is c r e t io n  r u le ” , s ta r t in g  w ith  

Enever v R 2’ a n d  e n d in g  w ith  Oceanic 
Crest Shipping Co v Pillar Harbour 
Services Pty Ltd.2'* W h ile  th is  ru le  h a s  

b e e n  th e  s u b je c t  o f  c r i t i c is m ,25 it is  still 

g o o d  law .

It w a s  c o m m o n  g ro u n d  th a t  th e  

s u c c e s s  o f  th is  a r g u m e n t  d e p e n d e d  

la r g e ly  o n  th e  c o n s t r u c t io n  o f  th e  

O r d i n a n c e s .26 T h e  C o m m o n w e a lt h  

re lie d  o n  th e  fa c t th a t  th e  e x e r c is e  o f  th e  

D ir e c to r s ’ p o w e r s  o f  re m o v a l a n d  d e te n 

t io n  w e re  d e p e n d e n t  o n  th e  fo rm a tio n

b y  th e m  o f  o p in io n s .  

F o r  e x a m p le ,  th e  

D i r e c t o r s  p o w e r  o f  

re m o v a l u n d e r  s. 6  o f  

th e  A b o r ig in a ls

O r d in a n c e  w a s e x e r c is 

a b le  o n ly  “if, in  h is  o p in 

io n  it is  n e c e s s a r y  o r  

d e s ira b le  in  th e  in te re s ts  

o f  th e  A b o r ig in a l” . T h e  

D ir e c to r s  w e re  re q u ire d  

to  fo rm  a n  in d e p e n d e n t  

ju d g m e n t  o n  a q u e s t io n  

o f  fa c t , a n d  th e  

C o m m o n w e a lt h  c o u ld  

n o t  b e  h e ld  lia b le  fo r 

s u c h  ju d g m e n ts .

T h e  A p p lic a n ts  c o n 

te n d e d  th a t th e  c r i t ic a l  

c o n s id e r a t io n  w a s  th a t 

th e  D ir e c to r s  w e re  s u b 

je c t  to  th e  c o n tr o l  o f  th e  

C o m m o n w e a lt h .  T h e y  

e m p h a s is e d  th e  s ta tu to 

ry  r e q u ir e m e n t  fo r  th e  

D ir e c to r s  to  a d m in is te r  a n d  e x e c u te  th e  

O r d in a n c e s  “u n d e r  th e  A d m in is tr a to r .” 

T h e  A d m in is t r a to r  w a s, in  tu r n , o b lig e d  

to  a d m in is te r  th e  N o r th e r n  T e rr ito r y  o n  

b e h a lf  o f  th e  C o m m o n w e a lth  in  a c c o r 

d a n c e  w i t h  th e  in s t r u c t io n s  o f  th e  

M in is te r .27 H e n c e  th e  D ir e c to r s  w e re  n o t  

in d e p e n d e n t  a n d  a c te d  m e re ly  a s  fu n c 

t io n a r ie s  o f  th e  C o m m o n w e a lth . T h e r e  

w a s a lso  e v id e n c e  to  th e  e ffe c t  th a t th e  

D ir e c to r s  w e re  re q u ire d  to  a n d  d id  a c t  in  

a c c o r d a n c e  w ith  p o lic ie s  la id  d o w n  b y  

th e  M in is te r .

T h e  A p p lic a n t s  a ls o  a rg u e d  th a t ,  

e v e n  i f  t h e  O r d in a n c e s  w e re  c o n s t r u e d  

a s  c o n f e r r in g  s o m e  in d e p e n d e n t  d is 

c r e t io n s  o n  th e  D ir e c to r s ,  th is  w o u ld  

n o t  b e  a c o m p l e t e  a n s w e r  to  th e  

A p p l i c a n t s ’ c la im s .  T h e  ru le  o p e r a te s  

o n ly  in  r e la t io n  to  to r t s  c o m m it t e d  in  

th e  e x e r c i s e  o f  a n  in d e p e n d e n t  d is c r e 

t io n .  It c o u ld  n o t  e x e m p t  th e  

C o m m o n w e a lt h  fro m  l ia b i l i ty  fo r  to r t s  

c o m m it t e d  in  th e  e x e r c i s e  o f  th e  

D i r e c t o r s ’ o t h e r  f u n c t io n s .28

T h e  o u t c o m e  o f  th e  c a s e s  b r o u g h t  

b y  M rs  C u b i l lo  a n d  M r G u n n e r  is  a s  y e t  

u n k n o w n . W h a t e v e r  th e  o u t c o m e , it is 

l ik e ly  t h a t  th e  d e c is io n  w ill b e  a n  

im p o r t a n t  c o n t r ib u t io n  to  th e  la w  c o n 

c e r n i n g  th e  l ia b i l i t y  o f  s t a t u t o r y  

a u t h o r i t ie s .  E3
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