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law to develop more than a gen-
eral notion of the economic con-
sequences of asserting the

requirements of reasonable care,
that represents in my view, one of the
chief defects in the law of negligence as

it has developed.™

The Trend

The trend in statute and in the com -
mon law is to increase the exposure of
public authorities to liability. This field
has been described as amongst the most
difficult both by judges and scholars.®n
Australia the basic rule is that the tort
liability of public authorities is governed
by the same principles as apply to pri-
vate individuals. There are many refine-
ments of that basic principle. In the
United Kingdom a statute confers gener-
al immunity subject to specific excep-
tions including an exception in respect
of death or personal injury or damage to
or loss of tangible property.4 In Victoria
liability is limited to vicarious liability as
distinct from the non-delegable direct or
personal liability.5In some States clauses
have been inserted in statutes conferring
specific immunity but they have been
very strictly construed.

The development of the law in this
area has seen some extraordinary
about-turns that demonstrate the web

of difficulties which have entangled the

Trends

courts. In  the United
Kingdom the decision in
Anns v Merton London
Borough Councilhwas over-
ruled in Murphy v

Brentwood District Council. 7
Lord Keith of Kinkel said:
“There has been
extreme difficulty... .in
ascertaining upon

exactly what basis of

principle [Anns] did
proceed. | think it
must now be recog-
nised that it did not

proceed on any basis
of principle at all, but
constituted a remark-
able example of judi-
cial legislation.”

In Australia, for years

after it was handed down,
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the judgment of Mason in
Sutherland Shire Council v
Heyman was cited as the
leading analysis in this
field.” His theory of general reliance has
recently come under criticism.4Even the
basic notion of proximity is no longer
seen as the unifying criterion.0

The High Court has considered the
issue further in three cases: Pyrenees
Shire Council v Day, Romeo Conservation
Commission of the Northern Territory and

Ctimmins v Stevedoring Industry Finance
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“The concealed
dilemma is that we
are, in a sense, suing

ourselves.”

Committee.ll

It is useful to look at several aspects
of Crimmins. One question, in that case,
was whether a statutory authority that
organised labour for stevedoring opera-
tions, but which was not itself an
employer, owed a common law duty of
care to a worker who developed
mesothelioma. The High Court was
divided 5/2, the majority holding that
the authority owed a duty. The case like
the three that preceded it, to which |
have referred, illustrates the difficulties
that must be addressed by lawyers

advising potential plaintiffs.
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One ithing at least is relatively clear.
If the relaitionship between the potential
plaintiff amd the statutory authority is
one that has already been held to attract
a duty of <care then a duty will be held to
exist in t.he case under consideration.
Such relattions include, for example, the
relationship of employer and employee
and school authority and pupil. | say
“relatively” clear because the process of
abstraction is not always pure logic; it
involves matters of judgment. This is
illustratedl by the decision in Puntoriero
Water
Corporation. There the authority admin-

Administration Ministerial

istering the Murrumbidgee Irrigation
Scheme and charging water rates was
found to stand in the same relationship
to a farmer, as the commercial manufac-
turer of ginger beer stood to the con-
sumer in Donoghue v Stevenson or a com -
mercial supplier of petrol to a buyer.2

On the other hand where, as in
Crimmins, the relationship is “novel”, the
question of whether there is a duty and
the content of that duty is a difficult one
as the division in the Court demonstrates.
McHugh Js reasons (with which Gleeson
CJ agreed)ll include the following:

“In my opinion, therefore, in a



novel case where a plaintiff alleges
that a statutory authority owed him
or her a common law duty of care
and breached that duty by failing to
exercise a statutory power, the issue
of duty should be determined by
the following questions:

W as it reasonably foreseeable that
an act or omission of the Defendant,
including a failure to exercise its statu-
tory powers, would result in injury to
the plaintiff or his or her interests? If
no, there is no duty.

By reason of the Defendants
statutory or assumed obligations or
control, did the defendant have the
power to protect a specific class
including the plaintiff (rather than
the public at large) from a risk of
harm? If no, then there is no duty

Was the plaintiff or were the
plaintiffs interests vulnerable in the
that the

sense plaintiff could not

reasonably be expected to ade-
quately safeguard himself or herself
or those interests from harm? If no
then there is no duty.

Did the

defendant know, or

ought the defendant to have
known, of the risk of harm to the
specific class including the plaintiff
if it did not exercise its powers? If
no, then there is no duty.

Would such a duty impose lia-
bility w ith respect to the
Defendants exercise of “core policy-
making “or “quasi-legislative” func-
tions? If yes, then there is no duty.

Are there any other superven-
ing reasons in policy to deny the
existence of a duty of care (eg. the
imposition of a duty is inconsistent
with the statutory scheme, or the
case is concerned with pure eco-
nomic loss¥4 and the application of

the principles in that lield deny the

existence of a duty)? If yes then
there is no duty.”55
One may be confident that, like

many lists, the very formulation of it

will provoke criticism. His Honours

own reasons suggest that rather than

addressing the individual plaintiff in the
first question, regard should be had to

persons in some class of which the

plaintiff was a notional member.56

However that may be, McHugh Js list is,

with respect to his Honour, a very help-
ful synthesis that enables a practitioner
to commence a critical assessment of a
potential claim. The inclusion in his
Honours list of many matters on which
minds may differ necessarily entails that
simply adopting the list will not pro-
duce an answer in a mechanistic way.
The categorisation of a case as
“novel” or otherwise is not always self-
evident. This

may be illustrated by

applying the test to the facts in
Puntoriero. Such an exercise leads readi-
ly to a conclusion that there would be
no duty. This suggests that, but for the
fact that the Court regarded the relation-
ship in Puntoriero as not being “novel”,
but as requiring categorisation in accor-
dance with earlier cases, the result
would have been the opposite of the one
that was reached by the categorisation
approach.

In making an assessment of
whether to sue in a “novel” case the rea-
sons for judgment of all of the members
of the Court, in each of the four cases to
which reference has been made, would
require close consideration. For exam -
ple, the “three-stage approach” adopted
by KirbyJ has not been expressly adopt-
ed by other members of the Court and
finds no favour with McHugh J.

In Crimmins Gaudron J. emphasised
that it is inaccurate to speak of a com -
mon law duty superimposed on the statu-
tory powers. The common law applies

to statutory bodies unless excluded

expressly or impliedly.l7 She also

emphasised that the duty is “to take
those steps...which a reasonable authority
and resources would

with its powers

have taken in the circumstances” (my
emphasis added).18 The reference to a
reasonable authority is a reminder that
the scope of the duty must be assessed
in the statutory context. The reference
to resources may provide the answer to
the implications of deteriorating servic-
es to which | refer below.

Before leaving Crimmins,

should

plaintiff

lawyers note with care the
remarks of McHugh J as to the way that
case was pleaded, particularised and
conducted at first instance. The plead-
ing was wide enough to encompass a
claim that there existed a statutory duty,

but the particulars of breach and the

way the case was conducted below led
his Honour to say:
“In other words, the plaintiffs case
seems to have been conducted on
the basis that the Authority had an
affirmative obligation to prevent
harm to the plaintiff from the steve-
doring operations in which he was
engaged, rather than having negli-
gently exercised the power to give
directions to him. Because that is
so, | think that it would be wrong at
this stage to treat the case as one
concerned with the negligent exer-

cise of statutory power.”'g
D eteriorating Public Services
The advance of privatisation and
the reduction of expenditure on public
services raise an interesting prospect,
namely, that public services will deterio-
rate. Waddell A-JA in Cekan v Haines
(1990) 41 NSWLR 296 concluded his
judgment with these words:
“lwish only to add that it cannot be
assumed that the means available to
the State will, in the future, justify
raising the standard of care which
should be imposed upon it (my
emphasis added)”.20
In the same case Kirby J wrote:
“(at) some future time it may be
necessary to consider the adequacy
and appropriateness of the tort of
negligence as a source for recovery
from the community for injuries
and losses suffered as a result of the
suggested failure of the community
to discharge (its) obligations.”2
In Pyrenees Gummow wrote:
“In Just v British Columbia2 Cory 1J
explained that the standard of care
w hich is owed to a plaintiff by a gov-
ernment agency may be less than that
which is owed by a private party.”2
The concealed dilemma is that we
are, in a sense, suing ourselves. It was

less obvious when public authorities

seemed remote and wealthy. If a large
verdict was occasionally awarded
against a public authority that had
failed to reach acceptable community

standards, it seemed to have no partic-
ular significance. Today the trend is to
sue public authorities in circumstances
where considerable ingenuity required

to particularise the negligence.
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“Plaintiff’s lawyers
may establish that a
lack of resources
required to avoid
injury to the plaintiff
was the consequence
of a negligent failure
to devote available
resources to measures
available to avoid the

injury.”
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Judges are increasingly disposed lo find
such authoirities negligent and huge
sums are hieing awarded. Rightly or
wrongly, public administrators are pre-
pared to pay large sums to compromise
such claims Ibecause of these trends and
the complexity of the law in this area.
W ith the deterioration of public servic-
es and the shrinking of public resources
devoted to ithem the courts will soon
have to deal squarely with the question
of whether a lower standard should be
accepted from the public sector than
the private sector. That may in turn
depend upon whether or not the servic-
es are voluntary or quasi-commercial,
or whether they are compulsory in the
sense that they are essential services,
which a Government supplies in exer-
cise of a responsible political decision.
The trend of recent cases in the High
Court demonstrates the difficulties in
this area. Thie solutions reached by the
courts raise profound questions. Some
are these. Cain the authority insure and
still remain viable? If it cannot what will
happen to services that are not prof-
itable and cannot be privatised? Are
they to be provided or not? s
Parliament to be treated by the courts as
having spoken? Are the courts to adju-
dicate on issues once thought to be
within the province of Parliament and

therefore nott justiciable?

Community Values

In the process by which courts have
required defendants to raise their stan-
dards of conduct the courts have often
identified community values rather
than those of a particular group as dic-
tating the result. Albrighton2 and Rogers
v Whittaker> are illustrations of such an
approach. W hen courts impose higher
standards the process attracts criticism,
especially from the interest group

affected. Ini Cekan the court was
required to determine whether the con-
duct of a prnson authority was reason-
able. Kirby P identified as factors influ-
encing that assessment; community val-
ues, the economic and social relation-
ship between the parties, social values
affecting the parties and the practice ol
public authorities insofar as they affect-
ed the parties. In Romeo Kirby J consid-

ered that regard should be had to the

aesthetics of the natural environment
and the avoidance of measures which
would significantly alter the character
of a natural setting at a substantial cost
and for an improvement in safety of

negligible utility.2

Cost /Benefit Analysis

Courts have suggested that evi-
dence of the cost of the precaution
should be measured against the bene-
fits of the suggested measure.ZZ7 What
evidence should be led on such an
issue? Clearly enough, interrogatories
should be addressed by a plaintiff to a
public authority in order to ascertain
the experience of the authority in
injuries in circumstances such as those
alleged .28 It seems that the public
authority, in its defence, can adduce
evidence of the cost of prevention, how
wide-ranging it should be and what its
available resources are. In an appropri-
ate case the remedial steps may involve
the whole of the public sector con-
cerned and require a State-wide or

Territory-wide assessment.4

Evidence Regarding Resources

As mentioned above there seems to
be no reason why the resources that
have been made available from public
funds and the allocation of those
resources within a public authority
should not be the subject of evidence in
the defence case.® That approach finds
support in comments made in Pyrenees
and CtimminsP1 But where does such
evidence lead? In the case of essential
services where the public authority is
the only provider, it may support an
argument that the public authority did
its best with the funds made available to
it by Parliament and that the public

authority could not do more.2

M isfeasance and Non-feasance
This terminology was once thought
to identify a dichotomy that conferred
immunity if the omission could be
described as non-feasance. The com-
pleteness of the so-called dichotomy has
never been sound because it depends on
the level of abstraction at which the
activity of the public authority is
analysed.3 The High Court has granted

special leave in cases that raise this issue.



The Policy/Operational
Dichotomy

This so-called dichotomy was enun-
ciated in AnNNs where Lord W ilberforce
said “the more ‘operational' a power or
duty may be, the easier it is to superim-
pose upon it a common law duty of
care.” The new development in Anns
was to superimpose a duty on a power
to perform a statutory function once a
policy decision had been made to exer-
cise the power where a failure to per-
form the function may be likely to cause
damage to an individual.

In Canada some decisions have
illustrated the so-called dichotomy. A
developer who relied upon a by-law
that was later found to have been ultra
vires failed, because the decision was in
the policy area.’s However a building
authority was held liable if its inspec-
tors were slow in implementing a poli-
cy decision.'6 The same case confined
the “policy” immunity to decisions
made in good faith. One asks, what is
the nature of a decision made by a hos-

pital regarding the allocation of its

resources to waiting lists?

In Australia there is still compara-
tively little authority on this dichoto-
my.'7 McHugh J deals with it in
Crimmins.3 His Honours observations
justify the use of the words “so-called™.
It is an imperfect dichotomy that is
clear enough in the middle ground but
fuzzy round the edges. In its formula-
tion it is expressed in relative terms. It
conceals value judgments that change
with time. For example, one view
expressed in 1988 was that “the courts
of this country (England) cannot
arrange the lists in the hospital”.3 It is
hard to believe that such a view would
be accepted uncritically in the courts of
this country. In Pyrenees sc v Day
Gummowl] wrote:”(t)he preferable view
is that the policy/operational classifica-
tion in not wuseful in this area”®
McHugh J prefers the notion of “the

‘core area’ of policy-making.”

The Separation of Powers
The adducing of evidence regarding

the allocation of funds in a State or

Territory budget must necessanly raise
the question of the constitutional sepa-
ration of powers. But if paucity of funds
affects the quality of services, what is the
level at which the evidence should stop?
“(T)he provision of resources for that
purpose might involve the diversion of
them from purposes which, in the exer-
cise of a responsible political judgment,
Government might see as having priori-

ty over the supervision of prisoners”.4

Failure to Devote Resources

For completeness it should be
noted that plaintiffs lawyers may estab-
lish that a lack of resources required to
avoid injury to the plaintiff was the con-
sequence of a negligent failure to devote
available resources to measures available
to avoid the injury. This may be done by
of Information

Freedom applications,

discovery, interrogatories, subpoenas

and notices to admit and produce.

The Defence of Statutory
Immunity

This defence is very conlined to
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Australia. If the act complained of is the
very act that is authorised by the statute

then no additional immunity is

required.®2 If however there is a depar-

ture from what has been specifically

authorised, an immunity clause will

provide little defence to the public
authority.43 That is the clear message of
the decision of the

Puntoriero.

High Court in

Causation

At the risk of stating the obvious,
where a breach of a relevant duty of care
is still

is shown, it necessary for the

plaintiff to prove, on the balance of

probabilities, that such breach caused

the damage in the relevant sense.#4 In
Romeo Kirby J makes comments on this
requirement in the context of the liabil-
ity of public authorities and he warns of
the need to be cautious of the wisdom of

hindsight.43

Conclusion

There is a trend to find statutory

authorities liable in novel cases. It is an
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area of law of particular complexity in
which principles are being changed and

developed by the courts. Liability in

negligence is one of several potential

bases of liability, which require careful

consideration. The standard of care is

not necessarily the same as the standard

applicable to individuals and may be

affected by limited resources. Statutory

provisions conferring immunity on

statutory authorities will be narrowly

construed by the courts. The prospects
of success in these difficult claims are
certain to be enhanced by careful atten-
tion to matters of principle before the

proceedings are commenced and at

every stage of the pleading, preparation

for trial and the conduct of the trial. 13
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