
P a u l  D o n o h o e , C a n b e r r a

T r e n d s
T h i s  a r t i c l e  is  i n t e n d e d  t o  p r o v i d e  p r a c t i c a l  c o m m e n t s  f o r  l e g a l  p r a c ­

t i t i o n e r s  i n s t r u c t e d  t o  a d v i s e  o r  t o  a c t  a g a i n s t  a  p u b l i c  a u t h o r i t y  

a l l e g e d  t o  b e  n e g l i g e n t .  T h e  e m p h a s i s  is  d e l i b e r a t e l y  p r a c t i c a l .  I i d e n ­

t i f y  s o m e  r e c e n t  d e v e l o p m e n t s  in  t h e  l a w  a n d  m a k e  s o m e  c o m m e n t s  

o n  t h e  a s s e s s m e n t  o f  l i a b i l i t y  a n d  o n  t h e  c o n d u c t  o f  s u c h  c a s e s .  

P l a i n t i f f  l a w y e r s  s o m e t i m e s  f o c u s  o n  l i a b i l i t y  in  n e g l i g e n c e  a n d  o v e r ­

l o o k  c o g n a t e  c a u s e s  o f  a c t i o n  s u c h  a s  t r e s p a s s ,  b r e a c h  o f  s t a t u t o r y  

d u t y ,  b r e a c h  o f  t h e  Trade Practices A ct  a n d  b r e a c h  o f  c o n t r a c t .  A s  

w h o l e  b o o k s  h a v e  b e e n  d e v o t e d  t o  a l l  o f  t h e s e  c a u s e s  o f  a c t i o n  I 

m e r e l y  m e n t i o n  t h e m  a n d  w i l l  f o c u s  o n  t o r t  l ia b i l i t y .

P a u l  D o n o h o e  Q C  practises in Sydney
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a ( I ) t  is  th e  fa ilu re  o f  th e  c o m m o n  

la w  to  d e v e lo p  m o re  th a n  a g e n ­

e ra l n o t io n  o f  th e  e c o n o m ic  c o n ­

s e q u e n c e s  o f  a s s e r t in g  th e  

r e q u ir e m e n ts  o f  re a s o n a b le  c a re , 

th a t  re p r e s e n ts  in  m y  v iew , o n e  o f  th e  

c h ie f  d e fe c ts  in  th e  la w  o f  n e g lig e n c e  as 

it h a s  d e v e lo p e d .”'

T h e  T r e n d

T h e  tre n d  in  s ta tu te  a n d  in  th e  c o m ­

m o n  la w  is  to  in c r e a s e  th e  e x p o s u r e  o f  

p u b l ic  a u th o r it ie s  to  liab ility . T h is  fie ld  

h a s  b e e n  d e s c r ib e d  a s  a m o n g s t  th e  m o s t  

d if f ic u lt  b o t h  b y  ju d g e s  a n d  s c h o la r s .5 & In  

A u s tr a lia  th e  b a s ic  ru le  is  th a t th e  to r t  

l ia b ili ty  o f  p u b lic  a u th o r it ie s  is  g o v e r n e d  

b y  th e  sa m e  p r in c ip le s  as a p p ly  to  p r i­

v a te  in d iv id u a ls . T h e r e  are  m a n y  r e f in e ­

m e n ts  o f  th a t b a s ic  p r in c ip le . In  th e  

U n ite d  K in g d o m  a s ta tu te  c o n fe r s  g e n e r ­

al im m u n ity  s u b je c t  to  s p e c if ic  e x c e p ­

t io n s  in c lu d in g  a n  e x c e p t io n  in  r e s p e c t  

o f  d e a th  o r  p e r s o n a l  in ju r y  o r  d a m a g e  to  

o r  lo s s  o f  tangible p ro p e rty .4 In  V ic to r ia  

l ia b ili ty  is  lim ite d  to  v ic a r io u s  lia b ility  as 

d is t in c t  fro m  th e  n o n -d e le g a b le  d ir e c t  o r  

p e r s o n a l  lia b ility .5 In  s o m e  S ta te s  c la u s e s  

h a v e  b e e n  in s e r te d  in  s ta tu te s  c o n fe r r in g  

s p e c if ic  im m u n ity  b u t  th e y  h av e  b e e n  

v e ry  s t r ic t ly  c o n s tr u e d .

T h e  d e v e lo p m e n t  o f  th e  la w  in  th is  

a r e a  h a s  s e e n  s o m e  e x t r a o r d in a r y  

a b o u t - tu r n s  th a t  d e m o n s tr a te  th e  w e b  

o f  d if f ic u lt ie s  w h ic h  h a v e  e n ta n g le d  th e

c o u r t s .  In  th e  U n i t e d  

K in g d o m  th e  d e c is io n  in  

Anns v Merton London 
Borough Councilh w a s  o v e r ­

r u le d  in  Murphy v 

Brentwood District Council.7 * * 
L o rd  K e ith  o f  K in k e l sa id :

“T h e r e  h a s  b e e n  

e x tr e m e  d if f ic u l ty . ..  .in  

a s c e r t a in in g  u p o n  

e x a c t ly  w h a t  b a s is  o f  

p r in c ip le  [A nns] d id  

p r o c e e d . I t h in k  it 

m u s t  n o w  b e  r e c o g ­

n is e d  th a t it d id  n o t  

p r o c e e d  o n  a n y  b a s is  

o f  p r in c ip le  a t a ll, b u t  

c o n s t i tu te d  a r e m a r k ­

a b le  e x a m p le  o f  ju d i ­

c ia l le g is la t io n .”

In  A u s tr a lia , fo r  y e a rs  

a f te r  it w a s  h a n d e d  d o w n , 

th e  ju d g m e n t  o f  M a s o n  J  in  

Sutherland Shire Council v 

Heyman w a s  c ite d  as th e  

le a d in g  a n a ly s is  in  th is  

f ie ld .” H is  th e o r y  o f  g e n e ra l re lia n ce  h a s  

r e c e n t ly  c o m e  u n d e r  c r i t ic is m .4 E v e n  th e  

b a s ic  n o t io n  o f  proximity is  n o  lo n g e r  

s e e n  as th e  u n ify in g  c r i t e r io n .10

T h e  H ig h  C o u rt  h a s  c o n s id e r e d  th e  

is s u e  fu r th e r  in  th re e  c a se s : Pyrenees 
Shire Council v Day, Romeo Conservation 
Commission of the Northern Territory a n d  

Ctimmins v Stevedoring Industry Finance ►
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“The concealed 

dilemma is that we 

are, in a sense, suing 

ourselves.”

Committee.11
It is u se fu l to  lo o k  at s e v e ra l a s p e c ts  

o f  Crimmins. O n e  q u e s t io n , in  th a t  ca se , 

w a s  w h e th e r  a s ta tu to r y  a u th o r ity  th a t 

o r g a n is e d  la b o u r  fo r  s te v e d o r in g  o p e r a ­

t io n s ,  b u t  w h ic h  w a s  n o t  i t s e l f  a n  

e m p lo y e r , o w e d  a c o m m o n  law  d u ty  o f  

c a r e  to  a w o r k e r  w h o  d e v e lo p e d  

m e s o th e lio m a . T h e  H ig h  C o u r t  w as 

d iv id e d  5/2, th e  m a jo r ity  h o ld in g  th a t 

th e  a u th o r ity  o w e d  a d uty. T h e  ca se  lik e  

th e  th re e  th a t p re c e d e d  it , to  w h ic h  I 

h a v e  re fe rr e d , illu s tr a te s  th e  d if f ic u ltie s  

th a t  m u s t  b e  a d d r e s s e d  b y  la w y e rs  

a d v is in g  p o te n tia l  p la in tiffs .
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O n e  ith in g  a t le a st  is  re la t iv e ly  c le a r . 

I f  th e  re la it io n s h ip  b e tw e e n  th e  p o te n tia l  

p la in tiff  am d  th e  s ta tu to r y  a u th o r ity  is 

o n e  th a t h a s  a lre a d y  b e e n  h e ld  to  a ttr a c t  

a d u ty  o f  <care th e n  a d u ty  w ill b e  h e ld  to  

e x is t  in  t.h e  ca se  u n d e r  c o n s id e r a t io n . 

S u c h  re la ttio n s  in c lu d e , fo r  e x a m p le , th e  

r e la t io n s h ip  o f  e m p lo y e r  an d  e m p lo y e e  

a n d  s c h o o l  a u th o r ity  a n d  p u p il . I say  

“r e la t iv e ly ” c le a r  b e c a u s e  th e  p r o c e s s  of 

a b s t r a c t io n  is n o t  a lw a y s p u re  lo g ic ;  it 

in v o lv e s  m a tte r s  o f  ju d g m e n t. T h is  is 

illu s tra te d l b y  th e  d e c is io n  in  Puntoriero 
Water Administration Ministerial 
Corporation. T h e r e  th e  a u th o r ity  a d m in ­

is te r in g  th e  M u r r u m b id g e e  Ir r ig a t io n  

S c h e m e  a n d  c h a r g in g  w a te r  ra te s  w a s 

fo u n d  to  s ta n d  in  th e  sa m e  re la t io n s h ip  

to  a fa rm e r, as th e  c o m m e r c ia l  m a n u fa c ­

tu r e r  o f  g in g e r  b e e r  s to o d  to  th e  c o n ­

s u m e r  in  Donoghue v Stevenson o r  a c o m ­

m e rc ia l  s u p p lie r  o f  p e tro l to  a b u y e r .12

O n  th e  o th e r  h a n d  w h e re , as in 

Crimmins, th e  re la tio n sh ip  is “n o v e l”, th e  

q u e s tio n  o f  w h e th e r  th ere  is a d u ty  an d  

th e  c o n te n t  o f  th a t d u ty  is a d ifficu lt o n e  

as th e  d iv is io n  in th e  C o u rt d e m o n stra te s . 

M cH u g h  J s  re a so n s  (w ith  w h ich  G le e so n  

C J a g re e d )11 in c lu d e  th e  fo llow in g :

“In m y  o p in io n , th e r e fo r e , in  a



n o v e l  c a s e  w h e r e  a p la in t if f  a lle g e s  

th a t  a s ta tu to r y  a u th o r ity  o w e d  h im  

o r  h e r  a c o m m o n  la w  d u ty  o f  c a re  

a n d  b r e a c h e d  th a t  d u ty  b y  fa ilin g  to  

e x e r c is e  a s ta tu to r y  p o w e r , th e  is su e  

o f  d u ty  s h o u ld  b e  d e te r m in e d  b y  

th e  fo llo w in g  q u e s t io n s :

W a s it re a so n a b ly  fo reseeab le  th a t 

a n  a ct o r  o m iss io n  o f  th e  D e fe n d a n t, 

in c lu d in g  a fa ilu re  to  e x e rc ise  its  s ta tu ­

to ry  p o w e rs , w o u ld  resu lt in  in ju ry  to  

th e  p la in tiff  o r  h is  o r  h e r  in terests?  If 

n o , th ere  is n o  duty.

By r e a s o n  o f  th e  D e fe n d a n ts  

s ta tu to r y  o r  a s s u m e d  o b lig a t io n s  o r  

c o n t r o l ,  d id  th e  d e fe n d a n t  h a v e  th e  

p o w e r  to  p r o te c t  a s p e c if ic  c la s s  

in c lu d in g  th e  p la in t if f  ( r a th e r  th a n  

th e  p u b l ic  a t la rg e ) fro m  a r isk  o f  

h a r m ?  If  n o , th e n  th e r e  is  n o  d u ty  

W a s  th e  p la in t if f  o r  w e re  th e  

p la in t if f s  in te r e s ts  v u ln e r a b le  in  th e  

s e n s e  th a t  th e  p la in t if f  c o u ld  n o t  

r e a s o n a b ly  b e  e x p e c te d  to  a d e ­

q u a te ly  s a fe g u a rd  h im s e lf  o r  h e r s e lf  

o r  th o s e  in te r e s ts  fro m  h a r m ?  If  n o  

th e n  th e r e  is  n o  duty.

D id  th e  d e fe n d a n t  k n o w , o r  

o u g h t  th e  d e fe n d a n t  to  h a v e  

k n o w n , o f  th e  r isk  o f  h a r m  to  th e  

s p e c if ic  c la s s  in c lu d in g  th e  p la in t iff  

i f  it d id  n o t  e x e r c is e  its  p o w e rs?  If  

n o , th e n  th e r e  is  n o  d uty.

W o u ld  s u c h  a d u ty  im p o s e  l ia ­

b i l i ty  w i th  r e s p e c t  to  th e  

D e fe n d a n ts  e x e r c is e  o f  “c o r e  p o lic y ­

m a k in g  “ o r  “q u a s i- le g is la t iv e ” fu n c ­

t io n s ?  If  y e s , th e n  th e re  is  n o  duty.

A re th e r e  a n y  o th e r  s u p e r v e n ­

in g  r e a s o n s  in  p o lic y  to  d e n y  th e  

e x is te n c e  o f  a d u ty  o f  c a re  (eg . th e  

im p o s it io n  o f  a d u ty  is  in c o n s is te n t  

w ith  th e  s ta tu to r y  s c h e m e , o r  th e  

ca se  is  c o n c e r n e d  w ith  p u re  e c o ­

n o m ic  lo s s 14 a n d  th e  a p p lic a t io n  o f  

th e  p r in c ip le s  in  th a t lie ld  d e n y  th e  

e x is te n c e  o f  a d u ty )?  If  y e s  th e n  

th e re  is  n o  d u ty .”15 

O n e  m a y  b e  c o n f id e n t  th a t , l ik e  

m a n y  lis ts , th e  v e ry  fo r m u la t io n  o f  it 

w ill p r o v o k e  c r i t ic is m . H is  H o n o u r s  

o w n  re a s o n s  su g g e s t  th a t  ra th e r  th a n  

a d d re s s in g  th e  in d iv id u a l p la in t if f  in  th e  

first q u e s t io n , re g a rd  s h o u ld  b e  h a d  to  

p e r s o n s  in  s o m e  c la s s  o f  w h ic h  th e  

p la in t i f f  w a s  a  n o t io n a l  m e m b e r .16 

H o w e v e r  th a t  m a y  b e , M c H u g h  J s  lis t is ,

w ith  r e s p e c t  to  h is  H o n o u r , a v e ry  h e lp ­

fu l s y n th e s is  th a t  e n a b le s  a p r a c t i t io n e r  

to  c o m m e n c e  a c r i t ic a l  a s s e s s m e n t  o f  a 

p o te n tia l  c la im . T h e  in c lu s io n  in  h is  

H o n o u r s  lis t o f  m a n y  m a tte r s  o n  w h ic h  

m in d s  m a y  d iffe r  n e c e s s a r ily  e n ta ils  th a t 

s im p ly  a d o p t in g  th e  lis t  w ill n o t  p r o ­

d u c e  a n  a n s w e r  in  a m e c h a n is t ic  w ay.

T h e  c a t e g o r is a t io n  o f  a c a s e  as 

“n o v e l” o r  o th e r w is e  is  n o t  a lw a y s  se lf-  

e v id e n t . T h is  m a y  b e  i llu s t r a te d  b y  

a p p ly in g  th e  te s t  to  th e  f a c ts  in  

Puntoriero. S u c h  a n  e x e r c is e  le a d s  r e a d i­

ly  to  a c o n c lu s io n  th a t  th e r e  w o u ld  b e  

n o  d uty. T h is  su g g e s ts  th a t , b u t  fo r  th e  

fa ct th a t  th e  C o u r t  re g a r d e d  th e  r e la t io n ­

s h ip  in  Puntoriero as  n o t  b e in g  “n o v e l” , 

b u t  as r e q u ir in g  c a te g o r is a t io n  in  a c c o r ­

d a n c e  w ith  e a r l ie r  c a s e s ,  th e  re s u lt  

w o u ld  h a v e  b e e n  th e  o p p o s ite  o f  th e  o n e  

th a t w a s  r e a c h e d  b y  th e  c a te g o r is a t io n  

a p p r o a c h .

In  m a k in g  a n  a s s e s s m e n t  o f  

w h e th e r  to  s u e  in  a “n o v e l” ca se  th e  re a ­

s o n s  fo r  ju d g m e n t  o f  a ll o f  th e  m e m b e r s  

o f  th e  C o u r t ,  in  e a c h  o f  th e  fo u r  c a s e s  to  

w h ic h  r e fe r e n c e  h a s  b e e n  m a d e , w o u ld  

re q u ire  c lo s e  c o n s id e r a t io n . F o r  e x a m ­

p le , th e  “th r e e -s ta g e  a p p r o a c h ” a d o p te d  

b y  K ir b y  J  h a s  n o t  b e e n  e x p r e s s ly  a d o p t ­

ed  b y  o th e r  m e m b e r s  o f  th e  C o u rt  an d  

fin d s  n o  fa v o u r  w ith  M c H u g h  J .

In  Crimmins G a u d r o n  J .  e m p h a s is e d  

th a t it is  in a c c u r a te  to  s p e a k  o f  a c o m ­

m o n  la w  d u ty  superimposed o n  th e  s ta tu ­

to ry  p o w e r s . T h e  c o m m o n  la w  a p p lie s  

to  s t a t u t o r y  b o d ie s  u n le s s  e x c lu d e d  

e x p r e s s ly  o r  im p l ie d ly .17 S h e  a ls o  

e m p h a s is e d  th a t th e  d u ty  is  “to  ta k e  

th o se  s t e p s . . .w h ic h  a reasonable authority 
w ith  its  p o w e r s  and resources w o u ld  

h a v e  ta k e n  in  th e  c ir c u m s ta n c e s ” (m y  

e m p h a s is  a d d e d ) .18 T h e  re fe re n c e  to  a 

r e a s o n a b le  a u th o r ity  is  a r e m in d e r  th a t 

th e  s c o p e  o f  th e  d u ty  m u s t  b e  a sse sse d  

in  th e  s ta tu to r y  c o n t e x t .  T h e  r e fe re n c e  

to  r e s o u r c e s  m a y  p ro v id e  th e  a n s w e r  to  

th e  im p lic a t io n s  o f  d e te r io r a t in g  s e r v ic ­

e s  to  w h ic h  I re fe r  b e lo w .

B e fo re  le a v in g  Crimmins, p la in t iff  

la w y e r s  s h o u ld  n o t e  w i th  c a r e  th e  

r e m a rk s  o f  M c H u g h  J  as to  th e  w ay  th a t 

ca se  w a s  p le a d e d , p a r t ic u la r is e d  an d  

c o n d u c te d  at first in s ta n c e . T h e  p le a d ­

in g  w a s  w id e  e n o u g h  to  e n c o m p a s s  a 

c la im  th a t  th e r e  e x is te d  a s ta tu to ry  d uty, 

b u t  th e  p a r t ic u la r s  o f  b r e a c h  a n d  th e

w a y  th e  c a s e  w a s  c o n d u c te d  b e lo w  led  

h is  H o n o u r  to  say :

“In  o th e r  w o r d s , th e  p la in t if fs  ca se  

s e e m s  to  h a v e  b e e n  c o n d u c te d  o n  

th e  b a s is  th a t th e  A u th o r ity  h a d  an  

a f f ir m a t iv e  o b l ig a t io n  to  p r e v e n t  

h a r m  to  th e  p la in t if f  fro m  th e  s te v e ­

d o r in g  o p e r a t io n s  in  w h ic h  h e  w a s 

e n g a g e d , ra th e r  th a n  h a v in g  n e g li­

g e n tly  e x e r c is e d  th e  p o w e r  to  g iv e  

d ir e c t io n s  to  h im . B e c a u se  th a t is 

s o , I th in k  th a t it w o u ld  b e  w ro n g  at 

th is  s ta g e  to  tre a t  th e  ca se  as o n e  

c o n c e r n e d  w ith  th e  n e g lig e n t  e x e r ­

c is e  o f  s ta tu to ry  p o w e r .”'g

D e t e r i o r a t i n g  P u b l i c  S e r v i c e s

T h e  a d v a n c e  o f  p r iv a t is a t io n  a n d  

th e  r e d u c t io n  o f  e x p e n d itu r e  o n  p u b lic  

s e r v ic e s  ra ise  a n  in te r e s t in g  p ro s p e c t , 

n a m ely , th a t p u b lic  s e r v ic e s  w ill d e te r io ­

ra te . W a d d e ll A -JA  in  Cekan v Haines 
( 1 9 9 0 )  4 1  N S W L R  2 9 6  c o n c lu d e d  h is  

ju d g m e n t  w ith  th e s e  w o rd s :

“ I w ish  o n ly  to  a d d  th a t it c a n n o t  b e  

a s s u m e d  th a t th e  m e a n s  a v a ila b le  to  

th e  S ta te  w ill, in  th e  fu tu re , ju s t i fy  

raising th e  s ta n d a rd  o f  ca re  w h ic h  

s h o u ld  b e  im p o s e d  u p o n  it (m y  

e m p h a s is  a d d e d )”.20 

In  th e  s a m e  c a s e  K irb y  J  w ro te :

“(a t)  s o m e  fu tu re  t im e  it m a y  b e  

n e c e s s a r y  to  c o n s id e r  th e  a d e q u a c y  

a n d  a p p r o p r ia te n e s s  o f  th e  to r t  o f  

n e g lig e n c e  a s  a s o u r c e  fo r  re c o v e ry  

fro m  th e  c o m m u n ity  fo r  in ju r ie s  

a n d  lo s s e s  s u ffe re d  a s  a re su lt o f  th e  

su g g e s te d  fa ilu re  o f  th e  c o m m u n ity  

to  d is c h a r g e  ( it s )  o b l ig a t io n s .”21 

In  Pyrenees G u m m o w  w ro te :

“In  Just v British Columbia22 C o ry  J  

e x p la in e d  th a t th e  stan d ard  o f  care  

w h ic h  is o w ed  to  a p la in tiff  b y  a g o v ­

e r n m e n t a g e n c y  m a y  b e  less  th a n  th a t 

w h ic h  is o w e d  b y  a p riv ate  party .”23 

T h e  c o n c e a le d  d ile m m a  is  th a t  w e 

a re , in  a s e n s e , s u in g  o u rs e lv e s . It w a s 

le ss  o b v io u s  w h e n  p u b l ic  a u th o r it ie s  

s e e m e d  re m o te  a n d  w ea lth y . I f  a la rg e  

v e r d ic t  w a s  o c c a s i o n a l l y  a w a r d e d  

a g a in s t  a p u b l ic  a u t h o r i t y  th a t  h a d  

fa ile d  to  r e a c h  a c c e p t a b le  c o m m u n ity  

s ta n d a r d s , it s e e m e d  to  h a v e  n o  p a r t ic ­

u la r  s ig n if ic a n c e . T o d a y  th e  tre n d  is to  

su e  p u b l ic  a u th o r i t ie s  in  c ir c u m s ta n c e s  

w h e r e  c o n s id e r a b le  in g e n u ity  re q u ire d  

to  p a r t i c u l a r i s e  t h e  n e g l i g e n c e .  ►
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“ Plaintiff’s lawyers 

may establish that a 

lack of resources 

required to avoid 

injury to the plaintiff 

was the consequence 

of a negligent failure 

to devote available 

resources to measures 

available to avoid the 

injury.”

J u d g e s  a re  in c r e a s in g ly  d is p o s e d  lo  fin d  

s u c h  a u th o ir i t ie s  n e g lig e n t  a n d  h u g e  

s u m s  a re  h ie in g  a w a rd e d . R ig h tly  o r  

w ro n g ly , p u b l i c  a d m in is t r a to r s  are  p r e ­

p a re d  to  p a y  la rg e  s u m s  to  c o m p r o m is e  

s u c h  c la im s  Ib e c a u s e  o f  th e s e  t r e n d s  a n d  

th e  c o m p le x i t y  o f  th e  law  in  th is  a re a . 

W ith  th e  d e t e r io r a t io n  o f  p u b l ic  s e r v ic ­

es  a n d  th e  s h r in k in g  o f  p u b lic  r e s o u r c e s  

d e v o te d  to  ith e m  th e  c o u r ts  w ill s o o n  

h a v e  to  d e a l s q u a r e ly  w ith  th e  q u e s t io n  

o f  w h e t h e r  a  lower s ta n d a r d  s h o u ld  b e  

a c c e p te d  f r o m  th e  p u b l ic  s e c to r  th a n  

th e  p r iv a te  s e c to r . T h a t  m a y  in  tu rn  

d e p e n d  u p o n  w h e th e r  o r  n o t  th e  s e r v ic ­

e s  a re  v o lu n t a r y  o r  q u a s i - c o m m e r c ia l ,  

o r  w h e t h e r  t h e y  a re  c o m p u ls o r y  in  th e  

s e n s e  th a t  t h e y  a re  e s s e n t ia l  s e r v ic e s , 

w h ic h  a G o v e r n m e n t  s u p p lie s  in e x e r ­

c is e  o f  a r e s p o n s ib le  p o li t ic a l  d e c is io n . 

T h e  t re n d  o f  r e c e n t  c a s e s  in th e  H ig h  

C o u r t  d e m o n s t r a t e s  th e  d if f ic u lt ie s  in  

th is  a re a . T h ie  s o lu t io n s  r e a c h e d  b y  th e  

c o u r t s  ra ise  p r o fo u n d  q u e s t io n s . S o m e  

are  th e s e . C a in  th e  a u th o r ity  in s u re  an d  

s t ill  r e m a in  v ia b le ?  I f  it c a n n o t  w h a t w ill 

h a p p e n  to  s e r v ic e s  th a t a re  n o t  p r o f ­

ita b le  a n d  c a n n o t  b e  p r iv a tise d ?  A re 

th e y  to  b e  p r o v id e d  o r  n o t?  Is  

P a r l ia m e n t  t o  b e  tre a te d  b y  th e  c o u r ts  as 

h a v in g  s p o k e n ?  A re  th e  c o u r ts  to  a d ju ­

d ic a te  o n  i s s u e s  o n c e  th o u g h t  to  b e  

w ith in  th e  p r o v in c e  o f  P a r lia m e n t  a n d  

th e r e fo r e  n o tt ju s t ic ia b le ?

C o m m u n i t y  V a l u e s

In  th e  p r o c e s s  b y  w h ic h  c o u r ts  h a v e  

r e q u ir e d  d e fe n d a n ts  to  raise th e ir  s t a n ­

d a rd s  o f  c o n d u c t  th e  c o u r ts  h a v e  o fte n  

id e n t i f i e d  c o m m u n i t y  v a lu e s  r a t h e r  

th a n  th o s e  o f  a p a r t ic u la r  g ro u p  as d ic ­

ta t in g  th e  r e s u lt .  Albrighton24 a n d  Rogers 
v Whittaker25 are  i l lu s t r a t io n s  of s u c h  an  

a p p r o a c h . W h e n  c o u r t s  im p o s e  h ig h e r  

s ta n d a r d s  t h e  p r o c e s s  a t t r a c ts  c r i t ic is m , 

e s p e c ia l ly  f r o m  th e  in t e r e s t  g r o u p  

a f fe c t e d .  Ini Cekan th e  c o u r t  w a s  

r e q u ir e d  to  d e t e r m in e  w h e th e r  th e  c o n ­

d u c t  o f  a p rn so n  a u th o r ity  w a s  r e a s o n ­

a b le . K ir b y  P  id e n tif ie d  as fa c to r s  in f lu ­

e n c in g  th a t  a s s e s s m e n t ;  c o m m u n ity  v a l­

u e s , th e  e c o n o m i c  a n d  s o c ia l  r e la t io n ­

s h ip  b e t w e e n  th e  p a r t ie s ,  s o c ia l  v a lu e s  

a f fe c t in g  th e  p a r t ie s  a n d  th e  p r a c t ic e  o l 

p u b l ic  a u t h o r i t ie s  in s o fa r  as th e y  a f fe c t ­

e d  th e  p a r t ie s .  In  Romeo K irb y  J  c o n s id ­

e re d  th a t  r e g a r d  s h o u ld  b e  h a d  to  th e

a e s th e t ic s  o f  th e  n a tu r a l e n v ir o n m e n t  

a n d  th e  a v o id a n c e  o f  m e a s u r e s  w h ic h  

w o u ld  s ig n if ic a n t ly  a l te r  th e  c h a r a c te r  

o f  a  n a tu r a l  s e t t in g  at a  s u b s ta n tia l  c o s t  

a n d  fo r  a n  im p r o v e m e n t  in  sa fe ty  o f  

n e g lig ib le  u t il ity .26

C o s t  / B e n e f i t  A n a l y s i s

C o u r ts  h a v e  s u g g e s te d  th a t  e v i­

d e n c e  o f  th e  c o s t  o f  th e  p r e c a u t io n  

s h o u ld  b e  m e a s u r e d  a g a in s t  th e  b e n e ­

fits  o f  th e  s u g g e s te d  m e a s u r e .27 W h a t  

e v id e n c e  s h o u ld  b e  led  o n  s u c h  an  

is s u e ?  C le a r ly  e n o u g h , in te r r o g a to r ie s  

s h o u ld  b e  a d d r e s s e d  b y  a p la in t i f f  to  a 

p u b l ic  a u th o r i ty  in  o r d e r  to  a s c e r ta in  

th e  e x p e r ie n c e  o f  th e  a u t h o r i t y  in  

in ju r ie s  in  c i r c u m s ta n c e s  s u c h  a s  th o s e  

a l l e g e d .28 It s e e m s  t h a t  th e  p u b l ic  

a u th o r ity , in  its  d e fe n c e ,  c a n  a d d u c e  

e v id e n c e  o f  th e  c o s t  o f  p r e v e n t io n , h o w  

w id e - r a n g in g  it s h o u ld  b e  a n d  w h a t its  

a v a ila b le  r e s o u r c e s  a re . In  a n  a p p r o p r i ­

a te  c a s e  th e  re m e d ia l  s te p s  m a y  in v o lv e  

th e  w h o le  o f  th e  p u b l ic  s e c to r  c o n ­

c e r n e d  a n d  re q u ir e  a S ta te -w id e  o r  

T e r r i to r y -w id e  a s s e s s m e n t .24

E v i d e n c e  R e g a r d i n g  R e s o u r c e s

A s m e n t io n e d  a b o v e  th e r e  s e e m s  to  

b e  n o  r e a s o n  w h y  th e  r e s o u r c e s  th a t 

h a v e  b e e n  m a d e  a v a ila b le  fro m  p u b lic  

fu n d s  a n d  th e  a l lo c a t io n  o f  th o s e  

r e s o u r c e s  w ith in  a p u b l ic  a u th o r i ty  

s h o u ld  n o t  b e  th e  s u b je c t  o f  e v id e n c e  in  

th e  d e fe n c e  c a s e .30 T h a t  a p p r o a c h  fin d s 

s u p p o r t  in  c o m m e n ts  m a d e  in  Pyrenees 
a n d  CtimminsP1 B u t w h e r e  d o e s  s u c h  

e v id e n c e  le a d ?  In  th e  ca se  o f  e ss e n tia l 

s e r v ic e s  w h e r e  th e  p u b lic  a u th o r ity  is 

th e  o n ly  p ro v id e r , it m a y  s u p p o r t  an  

a r g u m e n t  th a t  th e  p u b l ic  a u th o r ity  d id  

its  b e s t  w ith  th e  fu n d s  m a d e  a v a ila b le  to  

it b y  P a r lia m e n t  a n d  th a t th e  p u b lic  

a u th o r ity  c o u ld  n o t  d o  m o r e .32

M i s f e a s a n c e  a n d  N o n - f e a s a n c e

T h is  te rm in o lo g y  w a s o n c e  th o u g h t  

to  id e n tify  a  d ic h o to m y  th a t c o n fe rre d  

im m u n ity  i f  th e  o m is s io n  c o u ld  b e  

d e s c r ib e d  a s  n o n -fe a s a n c e . T h e  c o m ­

p le te n e s s  o f  th e  s o -c a lle d  d ic h o to m y  h a s  

n e v e r  b e e n  s o u n d  b e c a u s e  it d e p e n d s  o n  

th e  le v e l o f  a b s tr a c t io n  at w h ic h  th e  

a c t iv ity  o f  th e  p u b l ic  a u t h o r i t y  is 

a n a ly s e d .3’ T h e  H ig h  C o u rt  h a s  g ra n te d  

s p e c ia l lea v e  in  ca se s  th a t ra ise  th is  issu e .
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T h e  P o l i c y / O p e r a t i o n a l  

D i c h o t o m y

T h is  s o -c a lle d  d ic h o to m y  w a s  e n u n ­

c ia te d  in  Anns w h e r e  L o rd  W ilb e r fo r c e  

sa id  “th e  m o r e  ‘o p e r a t io n a l ' a p o w e r  o r  

d u ty  m a y  b e ,  th e  e a s ie r  it is  to  s u p e r im ­

p o se  u p o n  it a c o m m o n  la w  d u ty  o f  

c a r e .”34 T h e  n e w  d e v e lo p m e n t  in A nns 

w a s  to  s u p e r im p o s e  a d u ty  o n  a p o w e r  

to  p e r fo r m  a s ta tu to ry  f u n c t io n  o n c e  a 

p o lic y  d e c is io n  h a d  b e e n  m a d e  to  e x e r ­

c is e  th e  p o w e r  w h e r e  a fa ilu re  to  p e r ­

fo r m  th e  f u n c t io n  m a y  b e  l ik e ly  to  c a u s e  

d a m a g e  to  a n  in d iv id u a l.

In  C a n a d a  s o m e  d e c is io n s  h a v e  

i l lu s tr a te d  th e  s o -c a lle d  d ic h o to m y . A 

d e v e lo p e r  w h o  re lie d  u p o n  a b y - la w  

th a t  w a s  la te r  fo u n d  to  h a v e  b e e n  u ltra  

v ir e s  fa ile d , b e c a u s e  th e  d e c is io n  w a s  in  

th e  p o lic y  a r e a . ’5 H o w e v e r  a b u i ld in g  

a u th o r i ty  w a s  h e ld  lia b le  i f  its  in s p e c ­

to r s  w e re  s lo w  in  im p le m e n t in g  a p o l i ­

c y  d e c is io n . '6 T h e  sa m e  c a s e  c o n f in e d  

th e  “p o l i c y ” im m u n ity  to  d e c is io n s  

m a d e  in  g o o d  fa ith . O n e  a s k s , w h a t is 

th e  n a tu re  o f  a d e c is io n  m a d e  b y  a h o s ­

p ita l re g a r d in g  th e  a l lo c a t io n  o f  its

r e s o u r c e s  to  w a it in g  lis ts?

In  A u s tr a lia  th e r e  is  s t i ll  c o m p a r a ­

t iv e ly  lit t le  a u th o r i ty  o n  th is  d ic h o t o ­

m y .’7 M c H u g h  J  d e a ls  w ith  i t  in  

Crimmins.38 H is  H o n o u r s  o b s e r v a t io n s  

ju s t i fy  th e  u s e  o f  th e  w o r d s  “s o -c a l le d ”. 

It is  a n  im p e r fe c t  d ic h o t o m y  th a t  is  

c le a r  e n o u g h  in  th e  m id d le  g ro u n d  b u t  

fu z z y  ro u n d  th e  e d g e s . In  its  fo r m u la ­

t io n  it is e x p r e s s e d  in  r e la t iv e  te r m s . It 

c o n c e a ls  v a lu e  ju d g m e n ts  th a t  c h a n g e  

w i th  t im e . F o r  e x a m p le ,  o n e  v ie w  

e x p r e s s e d  in  1 9 8 8  w a s  th a t  “th e  c o u r ts  

o f  th is  c o u n t r y  ( E n g la n d )  c a n n o t  

a rr a n g e  th e  l is ts  in  th e  h o s p i t a l”.39 It is 

h a r d  to  b e lie v e  th a t  s u c h  a v ie w  w o u ld  

b e  a c c e p te d  u n c r i t ic a l ly  in  th e  c o u r ts  o f  

th is  c o u n try . In  Pyrenees S C  v Day 
G u m m o w J  w ro te  :”( t ) h e  p r e fe r a b le  v ie w  

is  th a t  th e  p o lic y / o p e ra tio n a l c la s s if ic a ­

t io n  in  n o t  u s e fu l  in  t h is  a r e a ”40 

M c H u g h  J  p r e fe r s  th e  n o t io n  o f  “th e  

‘c o r e  a re a ’ o f  p o l ic y - m a k in g .”

T h e  S e p a r a t i o n  o f  P o w e r s

T h e  a d d u c in g  o f  e v id e n c e  re g a rd in g  

th e  a l lo c a t io n  o f  fu n d s  in  a S ta te  o r

T e rr ito r y  b u d g e t  m u s t  n e c e s s a n ly  ra ise  

th e  q u e s t io n  o f  th e  c o n s t i tu t io n a l  s e p a ­

r a t io n  o f  p o w e r s . B u t i f  p a u c ity  o f  fu n d s  

a f fe c ts  th e  q u a lity  o f  s e r v ic e s , w h a t is  th e  

lev e l at w h ic h  th e  e v id e n c e  sh o u ld  sto p ?  

“( T ) h e  p ro v is io n  o f  re s o u r c e s  fo r  th a t 

p u r p o s e  m ig h t  in v o lv e  th e  d iv e r s io n  o f  

th e m  fro m  p u r p o s e s  w h ic h , in  th e  e x e r ­

c is e  o f  a r e s p o n s ib le  p o lit ic a l  ju d g m e n t, 

G o v e r n m e n t  m ig h t  s e e  a s  h a v in g  p r io r i­

ty  o v e r  th e  s u p e r v is io n  o f  p r is o n e r s ”.41

Failure to  D e v o t e  R e s o u r c e s

F o r  c o m p le t e n e s s  it s h o u ld  b e  

n o te d  th a t p la in t if f s  la w y e rs  m a y  e s ta b ­

lis h  th a t a la c k  o f  r e s o u r c e s  re q u ire d  to  

a v o id  in ju r y  to  th e  p la in t if f  w a s th e  c o n ­

s e q u e n c e  o f  a n e g lig e n t  fa ilu re  to  d e v o te  

a v a ila b le  re s o u r c e s  to  m e a s u r e s  a v a ila b le  

to  a v o id  th e  in ju ry . T h is  m a y  b e  d o n e  b y  

F r e e d o m  o f  In fo r m a tio n  a p p lic a t io n s , 

d is c o v e r y , in t e r r o g a t o r ie s ,  s u b p o e n a s  

a n d  n o t ic e s  to  a d m it  a n d  p ro d u c e .

T h e  D e f e n c e  o f  S t a t u t o r y  

I m m u n i t y

T h is  d e fe n c e  is v e ry  c o n lin e d  to  ►

ORTHOPAEDIC
MEDICO-LEGAL
ASSESSMENTS

D R  R .  L .  T H O M S O N  &  A S S O C I A T E S

Most personal injuries are orthopaedic in nature and our Practice has 
three Consultant Orthopaedic Surgeons and one Consultant General Surgeon.

The Practice also handles medical negligence/malpractice cases and Dr Thomson is a professional member of 
APLA, and also a member of the Medical Negligence/Malpractice Special Interest Group of APLA.

We also undertake file reviews.
The rooms are located at 3 Bruce Street, Crows Nest, Sydney, close to major railway stations, with ample car 

parking nearby, and there are also regular attendances at Parramatta, Newcastle and Wollongong.
There is currently little waiting time, urgent assessments can be reported same or following day, and block bookings are available.
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A u s tra lia . I f  th e  a c t  c o m p la in e d  o f  is  th e  

v e ry  a c t  th a t  is a u th o r is e d  b y  th e  s ta tu te  

th e n  n o  a d d it io n a l  im m u n ity  is  

r e q u ir e d .42 I f  h o w e v e r  th e r e  is  a d e p a r ­

tu re  fro m  w h a t h a s  b e e n  s p e c if ic a lly  

a u th o r is e d , a n  im m u n ity  c la u s e  w ill 

p ro v id e  l it t le  d e fe n c e  to  th e  p u b l ic  

a u th o r ity .43 T h a t  is th e  c le a r  m e ssa g e  o f  

th e  d e c is io n  o f  th e  H ig h  C o u r t  in  

Puntoriero.

C a u s a t i o n

A t th e  r isk  o f  s ta t in g  th e  o b v io u s , 

w h e r e  a b r e a c h  o f  a re le v a n t  d u ty  o f  ca re  

is  s h o w n , it is s till n e c e s s a r y  fo r  th e  

p la in t if f  to  p ro v e , o n  th e  b a la n c e  o f  

p r o b a b ili t ie s ,  th a t s u c h  b r e a c h  c a u s e d  

th e  d a m a g e  in  th e  re le v a n t  s e n s e .44 In 

Romeo K irb y  J  m a k e s  c o m m e n ts  o n  th is  

r e q u ir e m e n t  in th e  c o n te x t  o f  th e  l ia b i l ­

ity  o f  p u b lic  a u th o r it ie s  a n d  h e  w a r n s  o f  

th e  n e e d  to  b e  c a u tio u s  o f  th e  w is d o m  o f  

h in d s ig h t .43

C o n c l u s i o n

T h e r e  is  a tre n d  to  fin d  s ta tu to r y  

a u th o r i t ie s  lia b le  in  n o v e l c a s e s . It is  an
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a re a  o f  la w  o f  p a r t ic u la r  c o m p le x i ty  in  

w h ic h  p r in c ip le s  a re  b e in g  c h a n g e d  a n d  

d e v e lo p e d  b y  th e  c o u r ts .  L ia b ility  in  

n e g l ig e n c e  is  o n e  o f  se v e ra l p o te n tia l  

b a s e s  o f  lia b ility , w h ic h  r e q u ir e  c a re fu l 

c o n s id e r a t io n .  T h e  s ta n d a rd  o f  c a re  is 

n o t  n e c e s s a r i ly  th e  s a m e  a s  th e  s ta n d a rd  

a p p l ic a b le  to  in d iv id u a ls  a n d  m a y  b e  

a f fe c te d  b y  l im ite d  r e s o u r c e s . S ta tu to r y  

p r o v is io n s  c o n f e r r i n g  im m u n ity  o n  

s ta tu to r y  a u t h o r i t ie s  w ill b e  n a r ro w ly  

c o n s t r u e d  b y  th e  c o u r ts .  T h e  p r o s p e c ts  

o f  s u c c e s s  in  th e s e  d if f ic u lt  c la im s  are  

c e r ta in  to  b e  e n h a n c e d  b y  c a re fu l a t te n ­

t io n  to  m a tte r s  o f  p r in c ip le  b e fo r e  th e  

p r o c e e d in g s  a re  c o m m e n c e d  a n d  at 

e v e r y  s ta g e  o f  th e  p le a d in g , p r e p a r a t io n  

fo r  tr ia l a n d  th e  c o n d u c t  o f  th e  tr ia l. 13!
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