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t began with the now immortal words of Mr Justice
Cardozo in schloendorf VSociety of New York Hospital.’

His Honour had recognised “the autonomy of adult per-
sons of sound mind with respect to their bodies” and that “...a
person has rights of control and self determination in respect
of his or her body which other persons must respect.”

The issue of informed consent to treatment is one that is
at the forefront of any medical negligence practitioners’ mind.
However, the issue that may sometimes be just as important is

ther the patient in fact refused treatment. If they have
refused treatment that was beneficial and a doctor does not
respect that decision, what are their damages under the law?
They are surely better off. However, that attitude fails to tack-
le the important rights of self-determination that each and

ery person who is competent and capable has with respect
what treatment if any, they wish to have.

While a treatise on why we should accept cases concerning

red refusals may be seen as trying to help an explosion of
medical negligence cases, the rights of the public are ignored.
Medical treatment is an invasion upon our person. Therefore,
under the general law of tort, it must be consented to. That con-
sent must be informed. However, if the consent is withheld, and
the treatment is beneficial, unless the client is a Jehovahs
Witness and the procedure is a transfusion, we tend to inform


mailto:mbradshaw@shme.com.au

“Medical treatmen” is an invasion upon

the client that the case is not commercially viable to run. The fact
that remains is that there is a prima facie case for the practition-
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law of tort, it must be consented to.That

er to answer. If the practitioner fails to respect a patients refusal,
perhaps, if the damages are limited under traditional heads due
to a “benefit”, then punitive damages may be appropriate.

There has never been a serious attempt within the com-
mon law world to erode the principal enunciated in
Schloendorf. There have, however, been qualifications to the
common law as a result of a lack of respect and or communi-
cation between medical staff and patients.

This discussion merely seeks to outline the issues that prac-
titioners, patients and their advocates must consider when decid-
ing whether the refusal of a patient is valid. No longer can we
pigeonhole patients into categories of minors, mentally disabled
and the like. We must take each case, examine the information
given to the patient and thenjudge, given the subjective concerns
of the patient, whether they were able to fully comprehend the
issues and withhold consent. The test is different from that
required to consent because the consequences are different.
However, the rights of the patient in each case are the same.

Refusal: the general principles

In Australia, there are no appellate decisions nor does it
appear that there is a reported judgment dealing with either
injunctive relief by a patient preventing medical staff from act-
ing or declarative relief by medical stafl that a course of action
or its continuation is lawful.

In the United Kingdom, there are numerous decisions of
applications brought by either the patient2or medical staff.3

Re C was an application brought by a 68 year old paranoid
schizophrenic. C thought that he had been a great doctor and
was institutionalised. His leg was infected and doctors argued
that the only way to save his life was to amputate. C brought an
application to prevent the amputation without his express con-
sent. The Court granted his application.

In the other corner, is B v Croydon, where a hospital was
granted a declaration that they were not acting unlawfully in
forcibly providing B with naso-gastric nutrition. B, who suf-
fered from Anorexia Nervosa, argued that while her consent
was not required under the UK Mental Health Act 1983 to treat
her psychiatric condition, consent was required for treating
any other condition. Her argument was that providing nutri-
tion was not treating the cause of the illness, but rather the
symptoms and therefore required her consent, which she was
entitled to withhold. The court held that a holistic approach to
the condition was required and allowed the hospital to treat
the illness and symptoms as required to sustain life.

However it is of note that despite these applications, there
has been no departure from the principal that every person of
full age and capacity has the right of self-determination includ-
ing the right to refuse medical advice and treatment. In fact,
one may argue that practitioners are now more restricted as
children and even patients regulated under Mental Health
Legislation obtain more rights of determination.4

The lack of applications in Australia similar to those
brought by B,3S,6 T7and C8is interesting. To ponder a reason
may be to inquire of bodies such as the Adult Guardian to find
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out whether such decisions are receiving the consent of these
bodies. Perhaps, as Loane Skene4suggests, medical practition-
ers are ignonng (or are ignorant of) legislation and common
law. This could result in practitioners wrongly overturning
refusals, or simply failing to obtain valid consents.

Either way it is clear that many patients are either unable
to enforce their rights as B did or are unaware of their right of
refusal. It would also not be too outrageous to suggest that
unlike Mr Fazlich many patients will trust their doctor so
implicitly that their consent, whilst obtained, does not satisfy
the principles of “informed consent”.

In Fazlic, the plaintiff suffered a back injury that required
a relatively major operation to rectify. There was no guarantee
that at the completion of the operation, the plaintiff would be
any better off. Without it, there was no chance of a recovery.
The plaintiff decided that he would not undergo the operation
on the grounds, inter alia, that he had a fear of operations and
that he may be worse after the operation. The surgeon respect-
ed that decision and did not operate. However, the employer
contended that the plaintiff had unreasonably refused to miti-
gate his damage and therefore his damages should be reduced
for this failure. The court held that his refusal was not unrea-
sonable in light of the information given to him concerning the
risks and consequences of the surgery.

This case perhaps illuminates the point that where there is
poor communication between doctors and patients with
respect to the expectations of each party, it is the misunder-
standing of what a successful outcome is for each party and
conversely, what an adverse outcome is, that may lead in many
cases, to complaints and litigation.

Indeed, based on the lack of applications in Australia," 1
would suggest that many patients’ refusals are being over-
turned or ignored, mainly because medical practitioners make
a decision that the refusal is either unreasonable or invalid
because the patient has made their decision without having
material risks and outcomes explained to them.

Qualifications to the Common Law Rule
A refusal to undergo treatment will be legally enforceable
and sound in damages.2 However, there are situations when a
refusal will not be able to be enforced nor sound in damages.
Skene outlines these as potential defences for overriding the
refusal of competent patients. She suggests that the only situa-
tions which would override a refusal are:-
1 to assess a patient as being incompetent; or
2. when the refusal does not cover the situation which has in
fact occurred.b

The Assessment of Competency
The first qualification is perhaps avoidance of the rule rather
than a qualification of it. However, practically, if a medical prac-
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“there has been no departure from the principal

that every person of full age and capacity has the right of

titioner assesses a patient as not competent to
refuse treatment, they may ignore the refusals.
It should not, however, act as a positive form of
consent. In this instance, either a Court Order
approving the treatment, or the consent of an
appropriate legislative body such as the Legal or
Adult Guardian would be required to protect the
doctor performing the treatment.

SkeneX suggests that “[ijt is for the doctor to
determine competence in each case”. But which doctor? It
is, in my opinion, a decision that either cannot or should not be
made by any practitioner with an interest in a resulting treat-
ment. That is, an independent practitioner, namely a
Psychologist or Psychiatrist, after an assessment or file review
(in the case of an emergency) should be the only qualified per-
sons to overturn a refusal by a patient. In no situation should it
be contemplated that the treating doctor should be the only
assessing physician to make the decision. It is of course a con-
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flict of interest and one that will impact in no small way upon
the professional reputation of the practitioner and the profes-
sion as a whole.

The question of competency depends on the circumstances
in which it must exist. A patient who is not fully orientated in
relation to some issue may be competent to give or withhold
consent with regards to other issues.

In Re C,'5 C, a paranoid schizophrenic with delusions of
being a doctor was found to be competent to refuse the ampu-
tation of his leg. Thorpe J granted C an injunction to prevent
the hospital amputating his leg without his express consent.
The hospital’s experts argued that the failure to amputate would
result in the patients death. It is important to note that simply
because a patient is regulated pursuant to Mental Health
Legislation does not automatically entitle a practitioner to dis-
regard their right to refuse treatment.

However in Re 5 (Adult: Refusal of Treatment)BSir Stephen
Brown P granted a declaration for the medical practitioners
overturning the refusal of an adult female in labour. Labour had
commenced spontaneously and had not progressed for two
days. The babys elbow was projecting through the cervix and a
caesarean section was decided to be the only option that would
save the lives of both the mother and child. It was accepted that
il no action was taken, then both the mother and the child
would die.’The ground of refusal was that S was a “born again
Christian” and the operation violated her religious beliefs. The
reasons for judgment were not detailed as the Judge delivered
his judgment a mere 48 minutes after the application was filed
in the Registry and after only 30 minutes of legal argument. In
this case, the official solicitor appeared Amicus Curiae to repre-
sent the rights of the patient.

Brown P acknowledged that there was no English authori-
ty on point but that in Re AC,Ba Californian decision did sug-
gest authority for him to grant the declaration.

The important principle from Re S is not so much the rea-
sons for Brown P3% decision, but rather that the Court would
grant an application seeking to overturn the refusal of the
patient with no history of mental illness. Competency to con-
sent to or refuse medical treatment does not necessarily depend
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on the existence of a legal disability or the ques-
tion of capacity.4As regards minors, the issue of
competency was discussed in the matter of Gillick v West
Norfolk4® This case suggested that:
1 Children can, if competent, refuse treatment including life
saving treatment; and
2. Their age is not determinative of their competency.
There is also a suggestion in Gillick that competency does
allow a consent, but that a refusal to treatment can still be over-
turned by the consent of a parent or guardian.2

Where the Refusal does not cover the situation

The refusal is only as good as the ability of the patient to
weigh the nsks. If the situation outlined to the patient is not the
situation the doctor finds themselves in, that refusal may be able
to be ignored. In Re T2the Court held that capacity to refuse was
impaired because medical staff did not adequately warn T of the
risks of the procedure. She was told that the procedure was rou-
tine and thai it was unlikely that anything would go wrong.
When the emergency subsequently took place, it was a suffi-
ciently different scenario which enabled the refusal of blood to be
ignored and for a transfusion to be given. Ts mother, a practising
Jehovah’ Witness, was also held to unduly influence T5 decision.
However, the main issue was one of whether the refusal covered
the situation the doctors found themselves in. It did not.

This may lead to artificial refusals by patients. If a practi-
tioner decides to withhold vital information from a patient, they
could later ignore a refusal by a patient where a foreseeable
event occurs but was not disclosed to the patient thereby creat-
ing a situation outside the refusal. In Australia, this is not so
much of an issue as there is already a duty placed on the doc-
tors and other medical staff to inform a patient of all material
risks involved with the procedure. However, this duty does
not extend to emergency situations. In order to prevent
patients’ rights being ignored, the manufacture of an emergency
by a medical practitioner through not informing the patient of
the risks of the procedure, should still sound in damages. This
is because it is the failure of the doctor to adequately inform a
patient ol their right and the risks that they are about to under-
take that results in the injury to the client. That injury in this
case, may simply be the pain and emotional trauma of not hav-
ing their rights and refusal respected.24

The test for competency therefore under the English
authorities, is that the patient must understand the “nature,
purpose and effects of the proposed [treatment]”.5

In B v Croydon Health Authority® the Court of Appeal held
that despite B5 competency, because she was regulated and the
treatment related to the mental illness, namely anorexia ner-
vosa, she was not required to give consent for naso-gastric feed-
ing. The decision was based upon the English Mental Health Act
1983 which specifically removed the need for consent when
treating a regulated patient for the mental illness itself. During
the case the issue of whether forced naso-gastric feeding was
treatment for the mental illness or for the symptoms arising as



a result of the underlying illness were discussed in detail. In the
end, the decision was that the illness must be looked at and
treated as a whole and that the forced provision of nutrition was
treatment which did not require the consent of the patient. This
is an example therefore of legislative removal of a competent
patients right of refusal.

In comparison, in Secretary of Statefor the Home Department
v Robb (Robbs Case),Z Thorpe J again respected the right of
refusal of a patient on a hunger strike. Mr Robb was a prisoner
diagnosed with a personality disorder who had a propensity for
hunger strikes. The prison authorities requested a declaration
that they might:

1. Lawfully observe and abide by the respondents (Robb)
refusal to receive nutrition; and

2. Lawfully abstain from providing him with hydration and
nutrition whether by artificial means or otherwise for so
long as he retained the capacity to refuse the same.B

The medical experts agreed that he was of sound mind and
also that he was able to judge the consequences of his actions.

In the absence of clear authority, Thorpe J in Robbs Case
delivered a judgment outlining four guiding principles:

1. Every persons body is inviolate and proof against any form
of physical molestation;”

2. The principle of self determination requires that respect
must be given to the wishes of the patient;D

3. A patient who is entitled to consent to treatment which
might or would have the effect of prolonging his life and
who refuses so to consent, and by reason of the refusals
subsequently dies, does not commit suicide;3

4, The presumption of capacity in an adult may be
rebutted.2 The definition of capacity is the three fold test

adopted in Re C.

What we see is an absence of authority in Australia. In that
absence of authority it is my opinion that we see assumptions
being made resulting in ad hoc decisions and poor communi-
cation with patients. Perhaps the most important issue to take
from this discussion is that there is a lack of documentation sur-
rounding many issues of treatment concerning informed con-
sent or refusal by a patient. It is not simply a matter of educat-
ing the medical professions, rather, it is the development of
policies and clear guidelines on documentation of the informed
consent or refusal. It is also the guidelines surrounding who has
the right to determine competency and capacity of a patient.

To support the words of Mrjustice Cardozo above, | con-
clude with the words of C; “l would rather die with two feet
than live with one”. That was his right and who are we to
decide he was unable to make that decision. E3
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Compensation for sufferers of lifelong and
long-term disabilities involve a variety of
special domestic and workplace building
requirements. These range from minor
modifications to complete purpose-built
housing.
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