
D a r r e n  M o o r e , B r i s b a n e

O rd e rs  fo r costs under rule 361(1)  
o f th e  uniform  civil p rocedure  rules
C a m e r o n  v  N o m i n a l  D e f e n d a n t  ( 2 0 0 0 )  Q C A I 3 7

O n 1 8  A p r il , 2 0 0 0  th e  

C o u rt  o f  A p p e a l c o n 

s is t in g  o f  H e r  H o n o u r  

P r e s id e n t  M c M u r d o  

a n d  t h e i r  H o n o u r s  

J u s t ic e s  D a v ie s  a n d  M o y n ih a n  h a n d e d  

d o w n  th e ir  d e c is io n  in  th e  m a tte r  o f  

Cameron v Nominal Defendant.
T h a t  m a tte r  h a d  p ro c e e d e d  to  tria l 

in  th e  D is tr ic t  C o u rt  a n d  th e  P la in tif f  

w a s  a w a r d e d  ju d g m e n t  o n  1 4  

D e c e m b e r ,  1 9 9 9  in  th e  s u m  o f  

$ 2 8 , 9 1 9 . 0 0 .

D u r in g  th e  c o u rs e  o f  th e  p r o c e e d in g  

th e  D e fe n d a n t  m a d e  th e  fo llo w in g  fo r 

m a l o ffe rs :

2 7  N o v e m b e r , 1 9 9 7  - $ 2 2 , 5 6 9 . 4 0  

p lu s  c o s ts

17  Ju ly , 1 9 9 8  - $ 3 0 , 0 0 0 . 0 0  p lu s  

c o s ts .

T h e  D e fe n d a n t  a rg u e d  th a t as th e  

ju d g m e n t  d id  n o t  e x c e e d  th e  o ffe r  o f  

$ 3 0 , 0 0 0 . 0 0  it sh o u ld  h a v e  its  c o s ts  fro m  

th e  d a te  o f  th e  offer.

R u le  3 6 1 ( 1 )  o f  th e  U n ifo r m  C iv il 

P r o c e d u r e  R u le s  s ta te s :

“This rule applies if:
a) the Defendant makes an offer to set

tle that is not accepted by the 
Plaintiff and the Plaintiff obtains a 
judgment that is not more 
favourable to the Plaintiff than the 
offer to settle; and

b) the Court is satisfied that the 
Defendant was at all material 
times willing and able to carry out 
what was proposed in the offer.” 

R u le  3 6 1 ( 2 )  s ta te s  th a t if  th o s e  

r e q u ir e m e n ts  a re  m e t th e n  th e  C o u r t  

m u s t  o r d e r  th e  D e fe n d a n t to  p ay  th e  

P la in t if f ’s  c o s ts  o n  a s ta n d a rd  b a s is  u p  to  

a n d  in c lu d in g  th e  d ay  o f  se r v ic e  o f  th e  

o ffe r  to  s e tt le  a n d  o r d e r  th a t  th e  P la in tif f

p a y  th e  D e fe n d a n ts  c o s ts  o n  a s ta n d a rd  

b a s is  a f te r  th e  d a y  o f  s e r v ic e  o f  th e  o ffe r  

to  se tt le .

H o w e v e r, R u le  3 6 1 ( 4 )  s ta te s :

“If the Defendant makes more than 
one offer satisfying sub-rule (1) the 
first of the offers made is taken to be 
the only offer for this rule.”
T h e  P r im a ry  J u d g e  d e te r m in e d , as 

m o s t  i f  n o t  all p r a c t i t io n e r s  h a d  th o u g h t , 

th a t  R u le  3 6 1 ( 4 )  r e q u ir e d  th a t  o n e  

s h o u ld  o n ly  h a v e  reg a rd  to  th e  first o ffe r  

m a d e  o n  2 7  N o v e m b e r , 1 9 9 7  a n d  as 

th a t  o ffe r  w a s le ss  th a n  th e  ju d g m e n t  th e  

u su a l o r d e r  a s  to  

c o s ts  w o u ld  a p p ly  

in  th a t  th e  

D e f e n d a n t  w o u ld  

p a y  th e  P la in t if fs  

c o s ts  o f  a n d  in c i 

d e n t a l  to  th e

a c t io n  to  b e

a ss e sse d .

T h e  C o u r t  o f  

A p p e a l  d is a g r e e d  

w ith  th e  P r im a r y  

J u d g e  a n d  f o l 

lo w e d  th e

D e f e n d a n t s  a r g u 

m e n t  th a t  th e

“o f fe r  s a t is f y in g  

s u b -r u le  ( 1 ) ” w a s 

th e  s e c o n d  o f fe r

d a te d  1 7  Ju ly ,

1 9 9 8  a s , p u rs u a n t  

to  R u le  3 6 1 ( 4 )  it 

w a s  “th e  first o f  th e  

o ffe rs  m a d e ” th a t 

w a s  n o t  a c c e p te d  

b y  th e  P la in tif f  a n d  

w h ic h  th e  P la in tif f  

d id  n o t  b e a t  a t 

tr ia l.

A cco rd in g ly , p u r s u a n t  to  th is  d e c i 

s io n  it a p p e a r s  th a t  R u le  3 6 1  s im p ly  

re f le c ts , b u t  in  d if fe re n t  w o rd in g , P a rt 9  

o f  th e  o ld  D is tr ic t  C o u r t  R u le s  in  th a t 

th e  D e fe n d a n t  c a n  m a k e  a s  m a n y  o ffe rs  

a s  it d e s ire s  a n d  th e  “first o f  th e  o f fe r s ” 

c o n s id e r e d  to  b e  m a d e  b y  th e  D e fe n d a n t  

w ill b e  th e  o ffe r  th a t th e  P la in tiff  d o e s  

n o t  b e a t.

H e n c e  a ll o f fe r s  to  s e t t le  m a d e  b y  

th e  D e f e n d a n t  m u s t  b e  c o n s id e r e d  

w h e n  a d v is in g  th e  c l ie n t  a s  to  c o s ts  

c o n s e q u e n c e s  i f  th e  o f fe r  is  n o t  b e a te n  

a t t r ia l . E!
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• A n n u a l  r e p o r t s ,  b r o c h u r e s
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