
DrTronc gives a comprehensive review of recent developments in the liability of schools for the safety 
and welfare of their students. A  major focus is on the responsibilities arising during excursions and out­
ings, especially to places where potential dangers abound.The full version of this article can be found at 
http://www.apla.com/member/plaintiff/index.htm

Some backdates, 

updates &  m andates

occurred two years earlier in the course 
of a school excursion to the Cathedral 
Ranges in Victoria.

The plaintiff, then 14, went on an 
excursion with class members who had 
studied a subject called “Bush Craft and 
Camping”. Part of the course was a 
three-day, end-of-term camp. One of the 
teachers prepared a submission which 
the Victorian Education Department for­
mally approved.

While the plaintiff and twenty fellow 
students, accompanied by the three 
teachers, were hiking in single file up a 
narrow track, she fell onto some rocks. 
Although she was not seriously injured, 
the plaintiff was shocked when another
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The tragic deaths of a number of 
Australian adventure holiday tourists, in 
a canyoning accident at Interlaken in 
Switzerland, make it appropriate to 
reconsider the 1985 case of N ich o la s  v 
O s b o r n e  a n d  O rs  (unreported, Victorian 
Cty Ct, Lazarus J, 15 November, 1985).

The case involved a claim for dam­
ages by a pupil of the Nunawading High 
School against three teachers at the 
school and against the State of Victoria. 
The claim arose out of events which had
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class member had a serious fall soon 
after. The teachers were of the view that 
the head injuries which the student had 
suffered in his fall called for specialist 
medical attention. Two teachers returned 
with the majority of the students, to 
arrange a rescue mission, leaving the 
plaintiff and the other teacher with the 
injured boy.

The weather detenorated, and dur­
ing the night, the boy with the head 
injuries died, and his body could not be 
moved until sunrise. The plaintiff suf­
fered nervous shock, as a result.

His Honour held that the teachers’ 
duty was to take reasonable care for the 
safety of the students and, where the

failure to take the right course could very 
easily lead to death or serious injury, the 
standard of care required was very high. 
His Honour held that permitting a num­
ber of the children, and in particular the 
plaintiff and the boy who had died, to 
take a higher branch of the track, which 
was much more dangerous, had 
amounted to negligence on the part of 
the three teachers.

His Honour said:
“In my view, if this walk was to be 

undertaken at all, the ratio of teachers to 
students and the overall number of 
teachers in itself were both inadequate. It 
is said that Departmental guidelines at 
that time stipulated a ratio of at least 1 to

10. Here was a ratio of 1 to 7. The 
requirement laid down by the guidelines 
is of course a factor to be considered, but 
it is no more than one factor. In my 
judgement the dangers inherent in the 
walk in question were such as to render 
it necessary that more than three teach­
ers be present.”

His Honour also held that it was 
negligence on the part of the relevant 
officer of the Victorian Education 
Department to approve of the excursion 
with only three teachers. The State of 
Victoria was therefore vicariously liable 
for the negligence of each of these four 
persons.

That would have been sufficient to ►
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dispose of the issue of liability, but the 
case had been pleaded on a much wider 
basis, namely that it was negligent for the 
walk to be undertaken in the prevailing 
climactic conditions, or at all, and His 
Honour therefore dealt with the wider 
grounds.

His Honour emphasised the fact that:
“It was virtually inescapable that if 

one was injured in the middle reaches of 
the walk in the afternoon and rendered 
incapable of walking out, then adequate 
medical attention would not be available 
until morning, a period of in the vicinity 
of eighteen or twenty hours. If the injury 
were such that it would not permit sur­
vival for that period if untreated, then 
death must necessarily ensue”.

While the excursion had required 
the consent of the parents of the partici­
pants, he was not satisfied that the con­
sent had been an informed consent, 
because the parents had not been 
informed of the nagged and hazardous 
conditions.

It was also found that there was at 
least a real and substantial r isk of serious 
injury being sustained in the particular 
circumstances, including the degree of 
supervision possible, the inexperience of 
the children, their age, the weather con­
ditions and in particular the amount of 
recent rain and the likelihood of further 
rain.

In His Honour’s judgment:
“There was extraordinarily little to 

be gained by this days exercise, a great 
deal to be lost by it, and a wealth of far 
preferable alternatives”.

M o u n t a i n  d e a t h  b y  h y p o t h e r m i a
In what can now be seen in hind­

sight as a significant precursor to the 
N ic h o la s  v O s b o r n e  case, and also involv­

ing a bushwalking death in the moun­
tains, with badly planned and ill-advised 
outdoor education activities in foresee- 
ably dangerous circumstances, was the 
coronial inquest held upon the body of 
Glen William Matters, (unreported, 
Hicks SM, inquest No. 60 of 1973, 27 
March 1973).

The setting for this tragedy was a 
bus trip and 8-day hike around Cradle 
Mountain Tasmania, by 20 students of 
the Footscray Institute of Technology, 
aged 15 to 18 years, and led by two 
teachers.

The salient points uncovered by the 
inquest were: a general belief that cloth­
ing worn by the students was sufficient 
for “bad weather”, when, unfortunately, 
rain, wind, intense cold, snow, darkness, 
and heavy sleet instead overwhelmed the 
party; a lack of adequate prior inspection 
by the leaders of each students equip­
ment and clothing; and a realisation that 
inappropriate footwear, which repeated­
ly comes off in snow and slush, can trag­
ically lead to hypothermia and death.

T h e  b u c k  s t o p s  h e r e  - i t ’s n o t  t h e  
b u s  c o m p a n y ’s t o t a l  r e s p o n s i b i l i t y

Another coronial inquest, concern­
ing Tanya Helen Hewet, (unreported, 
A h e r n  SM, 22 December 1980) investi­
gated the drowning death of a fifteen 
year old schoolchild touring Kangaroo 
Island in South Australia. The deceased 
girl, with two others, was wading in the 
ocean, when she and the other children 
were caught by an undertow and swept 
out to sea.

At the entrance to the beach, there 
was a sign bearing the words, 
“Swimmers - Beware of Undertow”.

It was clear from the evidence that 
teachers followed the children to the 
beach from the bus and that some of the 
children entered the water without any 
teacher being present on the beach itself. 
Teachers, giving evidence, claimed that 
the fatal outing was not a school “excur­
sion”, where the activity was organised 
by themselves, but a school “tour”, 
where they delegated the organisation to 
a private company. On this basis, there 
was an attempt to fix responsibility for 
the accident on the driver of the bus.

The Coroner rejected this submis­
sion, saying:

“One can certainly have some sym­
pathy for the teacher or teachers organis­
ing this trip, but in my view a teacher as 
such cannot totally delegate all responsi­
bility to another person or persons, or 
albeit a company such as Quest Tours. 1 
think the plain fact of the matter is that 
the children were under the immediate 
control or supervision of the teachers 
who were employed by the Education 
Department. Further to this, at least one 
of the teachers did read the warning 
notice to which I have referred. This, in 
my view, should have alerted the teacher 
or teachers to the possible dangers of the 
particular beach”.

E q u i p m e n t  s u p p l i e d  t o  c h i l d r e n  
m u s t  b e  s a fe

In S in c la ir  v S t a t e  o f  Q u e e n s la n d  

(unreported, Qld District Ct, O’Sullivan 
J, 12 March 1999) a student was award­
ed damages for personal injury suffered 
when she fell from a bicycle on a forestry 
track at a school camp, breaking her 
shoulder. The fall had resulted from the 
bicycle supplied by the Ewen Maddock 
Dam Environment and Recreation 
Centre having no brakes and the girl’s 
loss of control over the bicycle when she 
ran into loose sand and gravel. The 
Recreation Centre was held 80% liable 
for the accident and the State of 
Queensland 20%. O’Sullivan J said:

“Schools should be able to trust that 
activities organised by school camps are 
safe. The camp authorities should have 
at least warned students what to do if 
they found themselves in circumstances 
similar to those of the plaintiff.”

“ B A C K D A T E ”  N O .  2  -  
T H E  E D U C A T I O N  

A U T H O R I T Y ’ S  N O N ­
D E L E G A B L E  D U T Y  O F  C A R E
T h e  m o s t  c o m m o n  s i t u a t i o n

A child is injured and a teacher is 
held to be negligent and liable (duty of 
care, breach of duty, foreseeability, the 
breach causes the injury).

The teacher is indemnified by the 
employer, because he/she was acting in 
good faith in the course of employment.

The educational authority becomes 
vicariously liable for the negligence of its 
teacher/servant.

Sometimes, the teacher is found to
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be not negligent, but the educational 
authority is still held to be liable, because 
it has breached its overarching, total, 
non-delegable duty of care. (This is 
direct liability, not vicarious liability.)

N o n - d e l e g a b l e  d u t y  o f  c a r e  —  t h e  
s t a n d a r d  a u t h o r i t i e s
1. C o m m o n w e a lt h  v In tro v ig n e  (1982) 

150 CLR258
2. W atson  v H a in e s  (1987) Aust Torts 

Reports 80-094
3. W a r re n  v H a in e s  (1986) Aust Torts 

Reports 80-014
A recently decided ACT case, where 

the teachers and principal were held not 
to have been negligent, while the educa­
tional authority was held to have been in 
breach of its non-delegable duty of care, 
was R o m el E l-S h e ik  v A u s tr a lia n  C a p ita l  

T e rrito ry  S ch o o ls  A u th o rity  (unreported, 
11999] ACT Sup Ct 90, Miles CJ, 27 
August 1999). In this case, it was alleged 
that there had been a failure to ensure 
reasonable supervision of a high school 
playground, during the lunch break.

The plaintiff was kicked by a fellow

student, with disastrous effect, because 
of his congenital condition of thrombo­
cytopenia, whereby serious lasting injury 
can result from relatively minor initial 
trauma. The plaintiff had failed to inform 
school staff of his hypersensitivity, the 
seriousness of which he and his parents 
had failed to appreciate. One of the six 
teachers assigned to playground supervi­
sion had become aware of some sort of 
incident and had investigated, but by the 
time that teacher arrived on the scene, 
scuffling had ceased. However, the cessa­
tion of the incident was only temporary 
and after the teacher moved on, the scuf­
fle recommenced.

Miles CJ said:
“There was nothing specific in my 

view to put the teacher on notice, that, 
unless he or she did something further 
or remained in proximity for a further 
length of time, a fight was likely to break 
out once he or she had moved away. In 
precise terms 1 do not find established 
any negligence by way of failure to 
supervise on behalf of that particular 
teacher or any other teacher on play­

ground duty, for whom the first defen­
dant is vicariously responsible.”

Nor was the school principal held 
to be negligent. He had established 
a system of supervision which was rea­
sonable in the light of available person­
nel resources:

The duty of care owed by the ACT 
School Authority was not of the same 
nature as that owed by the principal and 
teachers. The Authority’s duty of care 
was a non-delegable one. Its duty was 
not to take reasonable care, but rather to 
ensure that reasonable care was taken, 
with respect to the plaintiffs safety dur­
ing the time he was subject to the 
Authority’s supervision.

On appeal, the decision was over­
turned. It was held that the necessary 
causal relationship had not been estab­
lished between the injury and the alleged 
lack of supervision. However the pri­
mary judge’s general reasoning on non­
delegable duty of care was not disturbed.

Miles CJ applied the principles 
established in I n tr o v ig n e ’s case, in partic­
ular relying on the judgment of Mason J. ^
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In In tro v ig n e , Mason J (with whom 
Gibbs CJ agreed) said at 269:

“The liability of a school authority in 
negligence for injuries suffered by a 
pupil attending the school is not a pure­
ly vicanous liability. A school authority 
owes to its pupils a duty to ensure that 
reasonable care is taken of them whilst 
they are on the school premises during 
hours when the school is open for atten­
dance”.

After referring to C a r m a r t h e n s h ir e  

C o u n ty  C o u n cil v L ew is [1955] AC 549, 
his Honour continued at 270:

“...The duty is not discharged by 
merely appointing competent teaching 
staff to take appropriate steps for the care 
of the children. It is a duty to ensure that 
reasonable steps are taken for the safety 
of the children, a duty the performance 
of which cannot be delegated”.

The duty imposed on a school 
authority was held to be akin to that 
owed by a hospital to its patients. The 
“notorious immaturity and inexperience 
of school pupils and their propensity for 
mischief’ thus imposes a special respon­
sibility on a school authority to take care 
for the safety of its pupils, a responsibil­
ity “that goes beyond a mere vicarious 
liability for the acts and omissions of its 
servants”.

Murphy J made the following com­
ment on non-delegable duty of care in 
I n tr o v ig n e ’s case at 275:

“It is enough that Introvigne’s 
injuries were due to the inadequate sys­
tem of supervision and care. The system 
did not provide for sufficient staff to 
exercise proper supervision over the 
children in the playground. As well, 
there was a failure to ensure that the sys­
tem was carried out. The departure from 
the system by the teachers was under­
standable because of the death of the 
school principal, but this does not 
excuse the breach by the 
Commonwealth of this non-delegable 
duty”.

In K o n d is  v S ta te  T ra n sp o rt  A u th o rity  

(1984) 154 CLR 672, Mason J further 
explained the basis of non-delegable 
duty ol care:

“The element in the relationship 
between the parties which generates a 
special responsibility or duty to see that 
care is taken may be found in one or

more of several circumstances. The hos­
pital undertakes the care, supervision 
and control of patients who are in special 
need of care. The school authority under­
takes special responsibilities in relation to 
the children whom it accepts into its care 
... In these situations the special duty 
arises because the person on whom it is 
imposed has undertaken the care, super­
vision or control of the person or proper­
ty of another or is so placed in relation to 
that person or [their] property as to 
assume a particular responsibility for 
[their] safety, in circumstances where the 
person affected might reasonably expect 
that due care will be exercised.”

The most significant part of the 
judgment by Miles CJ, and one which 
sums up succinctly the whole situation 
in relation to duty of care and school 
supervision is as follows:

“It may be doubted, with respect, 
that, since In tro v ig n e , where the plaintiff 
sues the school authority, it is not correct, 
or at least it is not enough, to look at the 
claim solely as a question of vicarious lia­
bility for some act or omission on the 
part of some member of the school staff 
or some person for whose act or omission 
the school authority is responsible. 
Particularly where the plaintiff relies on 
lack of supervision, not only of himself 
and of the situation in which he was 
placed, but also on lack of supervision of 
another pupil or other pupils who injure 
the plaintiff in foreseeable circumstances, 
it is not incumbent upon the plaintiff to 
show lack of reasonable care on the part 
of any particular person. It is enough if 
the inference can be drawn, as it was 
drawn in I n tr o v ig n e , that the school 
authority could have supplied a teacher 
to do the supervising which would have 
minimised the risk to the plaintiff.”

“ B A C K D A T E ”  N O .  3 -  
E D U C A T I O N A L  I S S U E S  F O R  
E D U C A T O R S ,  N O T  T H E  
C O U R T S
E d u c a t i o n  is t o  m a k e  c h i l d r e n  
s e l f - d i s c i p l i n e d  a n d  i n d e p e n d e n t

In W y o n g  S h ir e  C o u n cil v S h irt  (1980) 
146 CLR 40; 54 ALJR 283, it was held at 
CLR p 47; ALJR p285 that:

“the perception ol the reasonable 
[persons] response calls for considera­
tion of the magnitude of the risk ... along

with expense, difficulty and inconven­
ience of taking alleviating action and any 
other conflicting responsibilities which 
the defendant may have”.

A defendant teacher or school 
authority, will only be in breach of duty 
if a reasonable teacher or school author­
ity in the same position, after consider­
ing the risk, the value of activity or inac­
tivity, and the cost or practicability of 
eliminating the risk, would have done 
more than the defendant did.

It is simply not practicable for teach­
ers to watch all their students every sec­
ond of the school day. Nor would that be 
in accordance with the philosophy of 
education, where the aim is to foster 
independence in a spirit of self-disci­
pline, rather than through imposed rigid 
authority.

Courts have accepted that such edu- 
cational/philosophical attitudes are 
appropriate ( J e f f e r y  v L o n d o n  C o u n t y  

C o u n c il (1954) 52 LGR 521 at p 523, 
W rig h t v C h e s h ir e  County Council [1952] 
2 All ER 789, H  v P e n n e ll  a n d  S ta te  o f  

S o u th  A u s tra lia  (1987) 46 SASR 158 per 
King CJ at p 164, C a m k in  v B ish o p  [ 1941 ] 
2 All ER 713 at p 716, per Lord 
Goddard, R ic h a r d s  v S t a t e  o f  V ic to ria  

[1969] VR 136 at p 142).
Judicial consideration has also been 

given to the appropriateness of using the 
courts to challenge managerial and 
administrative decisions within the 
school’s internal operations. In M a d d e v e r  

v U m a w e r a  S c h o o l B o a r d  o f  T r u s t e e s  

[1993] 2 NZLR 478, a school principal 
punished a primary school boy in rela­
tion to his involvement in a playground 
fight. The parents withdrew their child 
from the school, then brought a case 
against the principal and the school 
board. Williams J had this to say about 
the role of judges in educational dis­
putes, and the unsuitability of judicial 
review in relation to the managerial role 
of a school board:

"... except in rare cases, it would be 
wrong for the Court to intervene too 
readily in cases brought against Boards of 
Trustees in relation to purely managerial 
or administrative matters not seriously 
affecting the rights of students... If such 
matters become contentious they should 
be negotiated, mediated and resolved at 
the local level”.
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“ U P D A T E ”  N O .  I -  
N O  F I D U C I A R Y  D U T Y  I N  
T E A C H E R - S T U D E N T  
R E L A T I O N S H I P
C i v i l  a c t i o n  f o l l o w i n g  c r i m i n a l  
a c t i o n  in  s e x u a l  i m p r o p r i e t y  c a s e s

O n e  fo rm  o f  a ssa u lt  b y  te a c h e r s  

u p o n  s tu d e n ts , w h ic h  is  in c r e a s in g ly  

le a d in g  to  c o u r t  a c t io n , is s e x u a l a ssa u lt , 

in d e c e n t  a ssa u lt , o r  in d e c e n t  d e a lin g . In  

m o s t  in s ta n c e s , th e  m a tte r  is  p u rsu e d  b y  

c r im in a l  ch a rg e s . In  th is  reg ard , it is 

a p p a r e n t  th a t v in d ic tiv e  fa lse  a lle g a tio n s  

m a y  s o m e t im e s  b e  m a d e  b y  ch ild  c o m ­

p la in a n ts  - se e , fo r e x a m p le , R v McPaul 
(u n r e p o r te d , Q ld  D ist C o u r t ,  B r is b a n e , 

N e w to n  J ,  11 M ay  1 9 9 4 ) .

It is  a lso  p o s s ib le  fo r  a c iv il su it  in  

d a m a g e s  to  fo llo w  a su c c e s s fu l c r im in a l 

p r o s e c u t io n , e i th e r  in  s u b s titu t io n  for, o r  

in  a d d itio n  to , a c la im  fo r  c r im in a l c o m ­

p e n s a t io n .

W h e r e  th e  su c c e ss fu l c r im in a l p r o s ­

e c u t io n  re fe rs  to  a lle g a t io n s  o f  a v e ry  o ld  

a c t  b y  th e  o ffe n d in g  te a ch e r , m a n y  y e a rs  

in  th e  p a s t , an  a c t io n  fo r  n e g lig e n ce  o r  

b r e a c h  o f  c o n t r a c t  w ill u s u a lly  fa il,

b e c a u s e  o f  th e  r e le v a n t  S ta tu te  o f  

L im ita t io n s . S o m e  lit ig a n ts  h av e  a t te m p t­

ed  to  g et a ro u n d  th is  p ro b le m  o f  a t im e - 

b a r , b y  re ly in g  o n  p le a d in g s  a lle g in g  th e  

te a c h e r s  “b r e a c h  o f  fid u c ia ry  d u ty ”. T h is  

e q u ita b le  a v e n u e  is n o t  g e n e ra lly  a p p li­

c a b le  to  e d u c a t io n a l  c a s e s  a n y w ay , 

b e c a u s e  o f  th e  “a n a lo g y  p r in c ip le ”.

It is tru e  th a t th e re  ca n  b e  d a m a g e s  

a w a rd e d  fo r b r e a c h  o f  f id u c ia ry  d u ty  - 

( s e e  M . J .  T ilb u ry , Civil Remedies, 
B u tte r w o rth s , 1 9 9 0  at p ara  1 0 1 4 ,  an d  

a lso  th e  a u th o r it ie s  Coleman v Myers 
[ 1 9 7 7 ]  2  N Z L R  2 2 5 ,  3 5 9  a n d  Re Leeds 
and Hanley Theatres o f Varieties Ltd 
[ 1 9 0 2 1  2  C h  8 0 9 ,  8 2 5 ) .  H o w e v e r , 

a u th o r s  s u c h  a s  T ilb u ry  p o in t  to  th e  

in a p p lic a b ility  o f  “e q u ita b le  c o m p e n s a ­

t io n ” in  ca se s  w h e r e  th e re  is n o  q u e s t io n  

o f  “r e s t i tu t io n ” o r  “re s to r a t io n ” in  th e  

se n se  o f  re tu r n in g  th e  p la in t iff  to  a fo r ­

m e r  f in a n c ia l  p o s i t io n .  R a th e r , s a y s  

T ilb u ry , e q u ita b le  c o m p e n s a t io n  c o r r e ­

s p o n d s  la rg e ly  w ith  c o m m o n  law  to rt 

d a m a g e s , b e in g  in te n d e d  to  c o m p e n s a te  

fo r  h a r m  d o n e . In  o th e r  w o rd s , w h a t th e  

p la in t iff  is u s u a lly  c la im in g  in  a n  e q u i­

ta b le  a c t io n  a g a in st  a n  o f fe n d in g  s c h o o l  

te a c h e r  is a n a lo g o u s  to  c o m m o n  law  

d a m a g e s . (S e e  T ilb u r y  a t p a ra s  3 2 4 7  - 

3 2 4 9 . )  T h e  a v a ila b ility  o f  e q u ita b le  d a m ­

a g es d e p e n d s  o n  th e  c o u r t s  d is c re t io n , 

w h ic h  is  m o re  l ik e ly  to  b e  e x e r c is e d , if  

d a m a g e s  are  u n o b ta in a b le  o r  im p o ss ib le  

a t law , o r  w h e r e  e q u ita b le  d a m a g e s  are  

m o re  a d v a n ta g e o u s  th a n  le g a l d a m a g e s. 

[T ilb u ry  3 2 5 8  - 3 2 6 0 ] ,  N o rm a l e q u ita b le  

d is c r e t io n a r y  c o n s id e r a t io n s  s u c h  a s  

la c h e s  w o u ld  a lso  ap p ly , so  th a t th e  v e ry  

lo n g  d e la y  in  b r in g in g  th e  a c t io n  w o u ld  

fu r th e r  w e a k e n  th e  p la in t i f f s  ca se .

In  re la t io n  to  t im e -b a r s , M e a g h e r, 

G u m m o w  a n d  L e h a n e  sa y  a t p a ra  3 4 0 1  

o f  Equity: Doctrines and Remedies 
tB u tte r w o r th s  1 9 7 5 ) ,  th a t  “a su it  in  

e q u ity  c a n  b e  b a r re d  b y  th e  o p e r a t io n  o f  

a s ta tu te  o f  l im ita t io n s , e i th e r  d ir e c tly  o r  

b y  a n a lo g y ”.

T h e  m a x im  is  th a t “e q u ity  fo llo w s 

th e  la w ”. T h is  w a s e x p la in e d  in  Knox v 

Gye ( 1 8 7 2 )  L R  5  H L  6 5 6  at 6 7 4 :

“W h e r e  a co u rt  o f  E q u ity  fram es its 

re m e d y  u p o n  th e  b a s is  o f  th e  c o m m o n  

law, an d  s u p p le m e n ts  th e  c o m m o n  law  ^

P r o f e s s i o n a l

S a f e t y

M a n a g e m e n t

Expert witnesses

Over 7,500 com prehensive 
reports in industries such as:

- m anufacturing

- mining

- traffic and transport

- m eat processing
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- health care
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Standard assessm ent 
and/or other testing)
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- o ccu p a n t protection
- vehicles and m achinery
- ergonom ics
- m anual handling
- m usculoskeletal injuries
- o ccu p atio n al diseases

P h o n e :  ( 0 7 )  3 8 9 5  8 1 1 1
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e x te n d in g  th e  re m e d y  to  p a rtie s  w h o  c a n ­

n o t  h av e  an  a c t io n  at c o m m o n  law, th ere  

th e  c o u r t  o f  e q u ity  a c ts  in  a n a lo g y  to  th e  

s ta tu te ; th a t is , it a d o p ts  th e  sta tu te  as th e  

ru le  o f  p ro ce d u re  re g u la tin g  th e  re m e d y  it 

a ffo rd s. W h e re  th e  re m e d y  in  e q u ity  is 

c o rre s p o n d e n t  to  th e  re m e d y  a t Law , a n d  

th e  la tte r  is s u b je c t  to  a lim it in  p o in t  o f  

t im e  b y  th e  S ta tu te  o f  L im ita t io n s , a c o u r t  

o f  E q u ity  a c ts  b y  a n a lo g y  to  th e  s ta tu te , 

a n d  im p o se s  o n  th e  re m e d y  it a ffo rd s th e  

sa m e  lim ita t io n .”

T h e  b in d in g  o f  e q u ity  b y  a c ts  o f  p a r ­

lia m e n t  w as a lso  d is c u s s e d  b y  Is a a c s  J ,  in  

th e  H ig h  C o u r t  o f  A u s tr a lia , in  R. v 

McNeil ( 1 9 2 2 )  3 1  C L R  7 6  at 1 0 0 :

“W h e re  a co u r t  o f  E q u ity  fin d s th a t 

legal rig h t, fo r w h ic h  it is a sk e d  to  g ive a 

b e tte r  rem ed y  th a n  is g iv en  at law, is 

b a rre d  by  an  A ct o f  P a rlia m e n t, it h a s  n o  

m o re  p o w e r to  re m o v e  o r  lo w e r th a t b a r  

th a n  h a s  a co u rt  o f  Law. B u t w h e re  e q u ity  

h a s  cre a ted  a n e w  rig h t fo u n d e d  o n  its 

o w n  d o c tn n e s  exclu siv ely , an d  n o  A ct b a rs  

th at sp e c ific  rig h t, th en  e q u ity  is fre e .”

E q u ity  re fu s e s  re l ie f  to  c la im a n ts  

w h o s e  e q u ita b le  c la im  is  a n a lo g o u s  to  a 

c o m m o n  law  c la im  fo r  w h ic h  a s ta tu to r y  

l im ita t io n  p e r io d  h a s  e x p ir e d , b y  a p p ly ­

in g  th e  s ta tu to ry  l im ita t io n  p e r io d  to  th e  

e q u ita b le  c la im .

Tw o ty p e s  o f  c a se s  in  w h ic h  e q u ity  

a p p lie s  a s ta tu to ry  l im ita t io n  p e r io d  b y  

a n a lo g y  w e re  id e n t i f ie d  b y  L o rd  

W e s tb u r y  in  Knox v Gye ( 1 8 7 2 )  L R  5  H L  

6 5 6 .  T h e  first in c lu d e s  c a s e s  in  w h ic h  

th e  e q u ita b le  r e m e d y  s o u g h t  c o r r e ­

s p o n d s  to  a le g a l rem ed y. In  Metropolitan 
Bank v Heiron ( 1 8 8 0 )  5  E x . D . 3 1 9  th e  

l ia b ility  o f  a f id u c ia ry  to  a c c o u n t  fo r 

b r ib e s  re c e iv e d  b y  h im  w a s  h e ld  a n a lo ­

g o u s  to  h is  l ia b ility  a t la w  in  a n  a c t io n  fo r 

m o n e y  h a d  a n d  re c e iv e d  a n d  th u s  s u b ­

je c t  to  a s ix -y e a r  l im ita t io n  p e r io d . In 

Peek v Gurney ( 1 8 7 3 )  L .R . 6  H .L . 3 7 7  

e q u ita b le  p ro c e e d in g s  fo r  d a m a g e s  fo r  

m is r e p r e s e n ta t io n  w e re  re g a rd e d  as a n a l­

o g o u s  to  an  a c t io n  fo r  th e  to r t  o f  d e c e it  

a n d  tim e  ra n  a cco rd in g ly .

In  Paramasivam Roger v Vincent John  
Adams Flynn, (u n r e p o r te d  F e d  C t , A C T , 

M ile s , L e h a n e  a n d  W e in b e r g  J J ,  N o . 

1 7 1 1 ,  2 3  D e c e m b e r  1 9 9 8 )  th e  F u ll  

C o u r t  o f  th e  F e d e ra l C o u r t  o f  A u stra lia  

p u t a n  e ffe c tiv e  e n d  to  a t te m p ts  a t u s in g  

e q u ity  fo r a v o id in g  r im e -b a r  l im ita t io n s , 

b y  c la im s  o f  b r e a c h e s  o f  f id u c ia ry  d u ty

o n  th e  p a rt o f  te a c h e r s .

It w as h e ld  as fo llo w s:

“In  A n g lo -A u s tr a lia n  law , th e  in te r ­

e s t s  w h ic h  th e  e q u i ta b le  d o c t r in e s  

in v o k e d  b y  th e  a p p e lla n t , a n d  re la te d  

d o c tr in e s , h a v e  h ith e r to  p r o te c te d  are  

e c o n o m ic  in te r e s ts ”. (S e e  p a ra  6 8  o f  th e  

ju d g m e n t) .

“A ll th o s e  c o n s id e r a t io n s  lead  u s  

firm ly  to  th e  c o n c lu s io n  th a t a f id u c ia ry  

c la im , s u c h  as th a t m a d e  b y  th e  a p p e l­

la n t in  th is  c a se , is  m o s t  u n lik e ly  to  b e  

u p h e ld  b y  A u s tr a lia n  c o u r ts .  E q u ity , 

th ro u g h  th e  p r in c ip le s  it h a s  d e v e lo p e d  

a b o u t  f id u c ia ry  d uty, p r o te c ts  p a r t ic u la r  

in te re s ts  w h ic h  d iffe r  fro m  th o s e  p r o te c t ­

e d  b y  th e  law  o f  c o n tr a c t  a n d  to r t , a n d  

p ro te c ts  th o s e  in te re s ts  fro m  a s ta n d ­

p o in t  w h ic h  is p e c u lia r  to  th o s e  p r in c i ­

p le s ”. (A t p a ra  7 9 ) .

“H e re , th e  c o n d u c t  c o m p la in e d  o f  is  

w ith in  th e  p u rv ie w  o f  th e  la w  o f  to r t , 

w h ic h  h a s  w o rk e d  o u t a n d  e la b o ra te d  

p r in c ip le s  a c c o r d in g  to  w h ic h  v a r io u s  

k in d s  o f  lo ss  a n d  d a m a g e , re s u lt in g  fro m  

th e  in te n tio n a l o r  n e g lig e n t  w ro n g fu l 

c o n d u c t ,  is  to  b e  c o m p e n s a te d . T h a t  is 

n o t a fie ld  o n  w h ic h  th e re  is  a n y  o b v io u s  

n e e d  fo r  e q u ity  to  e n te r , a n d  th e re  is  n o  

o b v io u s  a d v a n ta g e  to  b e  g a in e d  fro m  

e q u ity ’s e n tr y  u p o n  it. A n d  s u c h  a n  

e x te n s io n  w o u ld , in  o u r  view , in v o lv e  a 

le a p  n o t e a s ily  to  b e  ju s tif ie d  in  te rm s  o f  

c o n v e n tio n a l  leg a l r e a s o n in g .”

In  r e a c h in g  th e s e  c o n c lu s io n s , th e  

c o u r t  d re w  o n  s ta te m e n ts  m a d e  b y  th e  

H ig h  C o u r t  o f  A u s tr a lia  in  Breen v 

Williams ( 1 9 9 6 )  1 8 6  C L R  7 1 .

“ U P D A T E ”  N O .  2  -  
U P D A T I N G  P L A N T  A N D  
E Q U I P M E N T W I T H  C H A N G I N G  
B U I L D I N G  C O D E S A N D  
S T A N D A R D S
I t  m a y  h a v e  b e e n  o k  t h e n ,  b u t  —

In  Cardone v Trustees o f  the Christian 
Brothers ( 1 9 9 5 )  1 3 0  A L R  3 4 3 5 ;  ( 1 9 9 5 )  

5 7  F C R  3 2 7 ,  a b o y  s u ffe re d  se v e re  la c e r ­

a t io n s  to  h is  a rm , w h e n  h e  tr ip p e d  a n d  

fell th r o u g h  a g la ss  d o o r  at h is  s c h o o l .  

H e su ffe re d  p e r m a n e n t  in ju r y  th a t  s e r i ­

o u s ly  lim ite d  h is  fu tu re  e m p lo y a b ility . 

T h e  g la ss  d o o r  h a d  b e e n  in s ta lle d  in  

1 9 6 6 ,  at a t im e  w h e n  sa fe ty  g la ss  w a s  

n o t a r e q u ir e m e n t  o f  g la ss  d o o r s  in  

s c h o o ls .  In  1 9 7 2 ,  th e  re le v a n t  b u i ld in g  

c o d e  c h a n g e d , to  m a k e  it m a n d a to r y  fo r

s u c h  d o o r s  to  in c o r p o r a te  sa fe ty  g lass.

It w a s  h e ld  th a t th e  s c h o o l  a u th o r i­

ty  h a d  b e e n  n e g lig e n t  in  n o t  r e p la c in g  

th e  g la s s  d o o r s  w ith  s a fe ty  g la s s , 

b e c a u s e  it s h o u ld  h av e  b e c o m e  a w a re  o f  

th e  im p r o v e d  s a fe ty  s ta n d a r d s , a n d  

b e c a u s e  th e  c o s ts  o f  im p r o v in g  th o se  

s ta n d a r d s  w e re  re la t iv e ly  m o d e s t , b y  

c o m p a r is o n  w ith  th e  r is k  o f  in ju r y  i f  

s a fe ty  g la s s  w a s  n o t  in s ta l le d .  T h e  

im p lic a t io n s  o f  th is  ju d g m e n t  are  th a t 

s c h o o l  a u th o r i t ie s  c a n n o t  fe e l c o m p la ­

c e n t  in  th e  k n o w le d g e  th a t th e ir  p r e m ­

is e s  a n d  e q u ip m e n t  c o m p ly  w ith  s ta n ­

d a rd s  p r e v io u s ly  a p p lic a b le . T h e y  m u st  

k e e p  th e m s e lv e s  in fo r m e d  o f  c h a n g in g  

b u i ld i n g  c o d e s  a n d  s t a n d a r d s ,  a n d  

u n d e r ta k e  re g u la r  “r isk  a u d its ” .

“ U P D A T E ”  N O .  3 -  
N E G L I G E N T  F A I L U R E  T O  
I N T E R V E N E  I N  T E A S I N G  
B U L L Y I N G
D o n ’ t  t a k e  r is k s  - b u l l y i n g  c a n  
e s c a l a t e

A c a s e  in v o lv in g  b o th  e m o tio n a l 

b u lly in g  b y  te a s in g , to g e th e r  w ith  a 

p h y s ic a l  a ssa u lt  b y  a v io le n t  ag g ress iv e  

s tu d e n t  u p o n  a s lo w  le a rn in g  s tu d e n t , 

b o th  e n r o lle d  in  a “last c h a n c e ” h ig h  

s c h o o l ,  w a s  Stephens v State o f Victoria 
(u n r e p o r te d , C o u n ty  C o u rt  o f  V ic to r ia , 

O s tr o w s k i  J ,  N o . 9 9 2 0 7 7 1 9 ,  2  J u n e  

1 9 9 8 ) .  T h e  S ta te  o f  V ic to r ia  w as h e ld  v ic ­

a r io u s ly  lia b le  fo r  n e g lig e n c e  by  a te a c h e r  

w h o  h a d  fa iled  to  a c t d e c is iv e ly  an d  

a u th o r ita tiv e ly  to  in te rv e n e  in  a n  a g g re s­

s iv e  s t u d e n t ’s te a s in g , w h ic h  p re c e d e d  

h is  a ss a u lt  u p o n  a n o th e r  s tu d e n t . T h e  

te a c h e r  h a d  fa ile d  to  a p p r e c ia te  th e  

p o te n tia l  r isk  in  th e  s itu a t io n  a n d  h a d  

th o u g h t  th e re  w a s  n o  p o ss ib il ity  o f  it 

e s c a la t in g  in to  v io le n c e .

T h e  ju d g m e n t  a lso  q u e r ie d  h o w  th e  

a c tu a l c o n d u c t  ot th e  te a c h e r  o n  th e  sp o t 

m e a s u r e d  u p  a g a in s t  th a t o f  a re a s o n a b le  

t e a c h e r  in  th e  s a m e  c ir c u m s ta n c e s .

By fa ilin g  to  a c t a u th o rita tiv e ly  an d  

im m ed ia te ly , a n d  fa ilin g  to  a p p re c ia te  th e  

s e r io u s n e s s  o f  th e  s itu a tio n , “h e  d ep riv e d  

h im s e lf  o f  th e  o p p o rtu n ity  o f  ta k in g  th e  

fin al s te p  o f  se p a ra tin g  th e  p la in tiff  from  

h is  a t ta c k e r ” a n d  w a s in b r e a c h  o f  h is  d u ty  

o f  c a re  to w a rd s  th e  p la in tiff. In  o b ite r , 

O s tro w sk i J  w a s  o f  th e  v iew  th a t th e 

s c h o o l p rin c ip a l c o u ld  a lso  b e  said  to  h av e 

b e e n  in  b r e a c h  o f  h is  d u ty  o f  care  a n d  had
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d ev ia ted  from  th e  co u rse  o f  c o n d u c t  o f  

th e  re a so n a b le  p r in c ip a l, b y  a c c e p t in g  

v io le n t  o r  a g g re ss iv e  s tu d e n ts  to  th e  

sc h o o l, w ith o u t p ro p e rly  c h e c k in g  o n  

th e ir  p ast h is to r ie s  an d  o b ta in in g  th e ir  

re c o rd s  fro m  s c h o o ls  p rev io u sly  a tte n d e d .

It w as a lso  h e ld  th at “b y  c o m m o n  

se n se  an d  c o m m o n  e x p e r ie n c e ” , in ju r y  

re su ltin g  fro m  a b lo w  w ith  the h a n d  to  th e  

face , is  fo reseea b le  in  every  s c h o o l w h e re  

th ere  are 1 7  an d  1 8  y ear o ld s , b u t  p a r t ic ­

u larly  in  a “sch o o l o f  last c h a n c e ” c a te r in g  

fo r s tu d e n ts  w ith  b e h a v io u ra l p ro b le m s .

T h e  la c k  o f  s u ff ic ie n t  a v a ila b le  

te a c h e r  su p e rv is io n  o r  in te rv e n tio n , in  s it­

u a tio n s  w h e re  a v o la tile  an d  ag g ress iv e  

s tu d e n t w a s k n o w n , o n  p ast e x p e r ie n c e , 

to  h av e  b e e n  a th re a t to  his/her c o lle a g u e s , 

w as a lso  seen  to  e s ta b lish  th e  n e c e ssa ry  

fo re se e a b ility  for n e g lig e n ce , in:

• Dunn v State o f  Victoria (u n r e p o r te d  

C o u n ty  C o u rt  o f  V ic to r ia , D o v e  J ,  

N o . P 1 0 3 9 1 2 / 1 9 9 5 ,  2 7  M a y  1 9 9 7 )

• Gray v State o f  New  South Wales 
(u n r e p o r te d , N S W  S u p  C T , G ro v e  J ,  

N o . 1 9 1 / 9 4 , 2 7  F e b r u a ry  1 9 9 8 ) .

“ U P D A T E ”  N O .  4  -  
I G N O R I N G  M A K E S H I F T  
P O T E N T I A L L Y  D A N G E R O U S  
P L A Y  M A T E R I A L S  C A N  B E  
N E G L I G E N T  
T h a t ’s n o t  c r i c k e t

A  ca se  w h e re  te a c h e r s  w e re  h e ld  n o t  

to  h av e  ta k e n  th e  n e c e s s a r y  p r e c a u t io n s  

a g a in st  th e  fo re s e e a b le  r isk  o f  in ju r y  

c o m m e n s u r a te  w ith  th e  d e g re e  o f  r isk , 

w a s Vandescheur v State o f  N ew  South 
Wales (u n re p o r te d  [ 1 9 9 9 ]  N S W C A  2 1 2 ,  

G ile s , F itz g e ra ld  J JA  an d  C o le  A JA , N o . 

4 1 0 6 6 / 9 8 ,  1 Ju ly  1 9 9 9 ) .

It w as h e ld  b y  a m a jo r ity  o f  th e  N e w  

S o u th  W a le s  C o u rt  o f  A p p e a l ( C o le  JA  

d is s e n t in g ) , th a t th e re  h a d  b e e n  a “s u b ­

s ta n tia l r is k ” a s s o c ia te d  w ith  a p a r t ic u la r  

g a m e  o f  sc h o o ly a r d  c r ic k e t  b e in g  p la y e d  

at re c e ss  tim e .

T h e  p itc h  w a s  a c o n c r e te  p a th , th e  

w ic k e ts  w e re  g a r b a g e  b in s  a n d  th e  

c r e a s e  w a s  a d ra in  w ith  a  m e ta l  g r il le  

o v e r  it, a c r o s s  th e  p a th . T h e  g a p s  a n d  

b a r s  in  th e  m e ta l g r il le  w e re  a t r ig h t  

a n g le s  to  th e  p a th . T h e  p la y e r s  f r e ­

q u e n t ly  s lid  th e  b a t  a c r o s s  th e  g r il le  as 

th e y  ran  to w a rd s  th e  c r e a s e .

T h e  b a t w a s a  6 0  c m  lo n g  b r o k e n  

sla t fro m  a d ila p id a te d  s e a t , w ith  a s h a rp ,

ja g g e d  e n d  fo r  a h a n d le . T h e r e  w a s  an  

o b v io u s  r is k  o f  th e  b o t to m  e n d  o f  th e  b a t 

b e in g  c a u g h t  in  a g ap  in  th e  g r il le , an d  

th e  ja g g e d  h a n d le  c a u s in g  in ju r y  to  a 

p la y e r , a s  d id  h a p p e n  to  a boy , w h o  w a s 

s e r io u s ly  in ju r e d .

T h is  activ ity , w h ic h  th e  b o y  a n d  h is  

s c h o o lm a te s  h a d  e n g a g e d  in  fo r a c o u p le  

o f  w e e k s , w a s k n o w n  to , a n d  a p p ro v e d  

by, te a c h e r s . O n e  te a c h e r  w a s w a tc h in g  

th e  g a m e  w h e n  th e  b o y  w a s in ju r e d .

T h e  tria l ju d g e  h e ld  th a t “... th e  r isk  

o f  s e r io u s  in ju r y  in  th e  c o u rs e  o f  p la y in g  

th e  g a m e  w as n o t  fa r-fe tch e d  o r  fa n c ifu l 

a n d  w a s th e re fo re  fo re s e e a b le ”, b u t  th a t 

“ ... it s im p ly  d id  n o t  o c c u r  to  a n y  o f  th e  

te a c h e r s  th a t th e  g a m e  c o n s t itu te d  a r isk  

o f  s e r io u s  in ju r y ”. H o w ev er, h is  H o n o u r  

c o n s id e r e d  th a t w h a t o c c u r r e d  w a s “a 

fre a k  a c c i d e n t . . .” a n d  th a t " . . .  th e  m a g n i­

tu d e  o f  th e  n s k  w a s so  s lig h t a n d  th e  

d e g re e  o f  th e  p ro b a b ility  o f  its  o c c u r r e n c e  

so  s m a ll, th a t a re a s o n a b le  [p e rso n ] in  th e  

p o s i t io n  o f  th e  s u p e r v is in g  te a c h e r s  

w o u ld  n o t  h av e  a c te d  to  p re v e n t th e  

g a m e  c o n t in u in g ”. H o w ev er, th e  C o u rt  o f  

A p p e a l r e je c te d  th e  tria l ju d g e s  fin d in g :

“In  m y  view , th e  tria l ju d g e ’s  c r it ic a l  

c o n c lu s io n  th a t a re a s o n a b le  p e r s o n  in  

th e  p o s it io n  o f  th e  su p e rv is in g  te a c h e r  

w o u ld  n o t  h a v e  a c te d  to  p re v e n t th e  

g a m e  c o n t in u in g  w a s  in c o r r e c t . I a m  sa t­

is f ie d  th a t  th e re  w a s  a s u b s ta n tia l  r isk

a s s o c ia te d  w ith  th e  activ ity , a n d  th a t th e  

te a c h e r s  b r e a c h e d  th e ir  d u ty  o f  c a re  to  

th e  a p p e lla n t  w h e n  th e y  p e r m itte d  h im  

to  c o n t in u e .” (P e r  F itz g e ra ld . JA .)

“ U P D A T E ”  N O .  5 -  
P R E V E N T I N G  U N S U P E R V I S E D  
U S E  O F  S C H O O L  
P L A Y G R O U N D  E Q U I P M E N T  I N  
N O N - S C H O O L  H O U R S  
I f  y o u  i n v i t e  t h e m  in  - t h e r e  w i l l  
b e  a  d u t y  o f  c a r e  a n d  s u p e r v i s i o n  
is n e e d e d

A  ca se  in v o lv in g  in ju r y  d u r in g  “n o n ­

s c h o o l  h o u r s ” w a s  Strath v State o f New 
South Wales [ 1 9 9 9 ]  N S W S C  3 9 1  (u n r e ­

p o r t e d ,  M a s te r  M a lp a s s , N o . 

1 7 5 8 6 / 1 9 8 5 ,  3 0  A p ril 1 9 9 9 ) ,  w h e r e  a 

c h ild  w ith  p r e - a c c id e n t  in t e l le c tu a l  

d e f ic i ts  fell fro m  p la y g ro u n d  e q u ip m e n t ,

(a  lo g  fo rt in  a s c h o o l  p la y g ro u n d ), a fte r  

r e tu r n in g  to  th e  s c h o o l  g ro u n d s  fo llo w ­

in g  th e  e n d  o f  th e  s c h o o l  d ay  a n d  g a in ­

in g  a c c e s s  to  th e  p la y g ro u n d  b y  s c a l in g  a 

b r ic k  fe n c e . In  th e  fa ll, th e  p la in t iff  c h ild , 

th e n  a g e d  8  y e a rs  o f  a g e , su ffe re d  se v e re  

h e a d  a n d  h ip  in ju r ie s ,  an d  fu r th e r  in te l­

le c tu a l re ta rd a tio n . W h ile  d u ty  o f  ca re  

w a s n o t  in  is s u e , b r e a c h  o f  th e  d u ty  o f  

c a re  w a s  in  is su e .

T h e  e v id e n c e  s h o w e d  th a t  th e  

s c h o o l-g r o u n d s  w e re  re g u la r ly  u s e d  fo r 

p lay  b y  c h ild r e n  in  n o n -s c h o o l  h o u r s . 

A c c e s s  to  th e  g r o u n d s  w a s e a s ily  h a d  b y  

c l im b in g  o v e r  th e  b r ic k  fe n c e . T h e  

s c h o o l  a u th o r it ie s  k n e w  th a t c h ild r e n  

w e re  p la y in g  o n  th e  g ro u n d s  in  n o n ­

s c h o o l  h o u r s , ( th e r e  c o u ld  b e  u p  to  th ir ­

ty  c h ild r e n  o n  th e  g ro u n d s  w h e n  sev e ra l 

s o c c e r  m a tc h e s  w e re  p la y e d  in  th e  te n n is  

c o u r t  a re a ) , a n d  s te p s  w e re  ta k e n  to  p r e ­

v e n t  th is  h a p p e n in g . T h e r e  h a d  b e e n  o ra l 

in s tr u c t io n  to  lea v e  th e  s c h o o l  g ro u n d s  

g iv e n  to  p a r t ic u la r  s tu d e n ts  fo u n d  th e re  

d u r in g  n o n - s c h o o l  p e r io d s  ( in c lu d in g  to 

th e  p la in t if f  s h o r tly  b e fo re  th e  in c id e n t) .

T h e  m a tte r  h a d  b e e n  th e  s u b je c t  o f  c o m ­

m e n t  a t s c h o o l  a s s e m b ly  a n d  n e w s le tte rs  

w e re  s e n t  to  p a r e n ts  in fo r m in g  th e m  th a t 

th e  s c h o o l  w a s ou t o f  b o u n d s  d u r in g  

n o n - s c h o o l  h o u r s . T h e r e  w a s  a p a tro l o f  

th e  p e r im e te r  o f  th e  s c h o o l  b u ild in g s  

m a d e  a t th e  e n d  o f  e a c h  s c h o o l  day. T h e  

c o u r t  fo u n d  th a t  th e  d e fe n d a n t  e d u c a ­

t io n  a u th o r ity  w a s  n o t  lia b le  in  n e g li­

g e n c e , th e r e  h a v in g  b e e n  n o  b r e a c h  o f  

th e  d u ty  o f  ca re . ^
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“ U P D A T E  N O .  6 -  
I N  A N T I - D I S C R I M I N A T I O N  
C A S E S ,  F O C U S  O N  A  
C O M P A R I S O N  W I T H  O T H E R  
S T U D E N T S ,  N O T  A  
C O M P A R I S O N  W I T H  T H E  
I D E A L

In  “A ” School v Human Rights and 
Equal Opportunity Commission &  Anor 
[ 1 9 9 8 ]  1 4 3 7  F C A  (F e d  C t , A d e la id e , 

M a n sfie ld  J ,  11  N o v e m b e r  1 9 9 8 ) ,  th e  

is s u e  o f  “d ire c t  d is c r im in a t io n ” w a s c o n ­

s id e re d . A  s tu d e n t  w ith  P e r th e s  d is e a se , 

in v o lv in g  a h ip  d is a b ility  a n d  a c o n s e ­

q u e n t  in a b ility  to  n e g o tia te  s te p s  to  

u p s ta ir s  le s s o n s  a n d  e q u ip m e n t , h a d  

c la im e d  to  h a v e  su ffe re d  p e r s o n a l d is ­

t r e s s , a b r e a k d o w n  in  p s y c h o lo g ic a l  

h e a lt h  a n d  a la c k  o f  a c h ie v e m e n t ,  

b e c a u s e  th e  s c h o o l  h a d  tre a te d  h e r  less  

fa v o u ra b ly  th a n  o th e r  s tu d e n ts , a n d  w as 

u n re s p o n s iv e  to  a “d e s p e ra te  c r y  fo r 

h e lp ” fro m  h e r  fa th e r  th a t s h e  s h o u ld  

h a v e  re c e iv e d  m o re  a s s is ta n c e . T h e  c la im  

w a s  b a s e d  o n  a n  a lle g ed  b r e a c h  b y  th e  

s c h o o l  o f  s 5  o f  th e  Disability 
Discrimination Act 1 9 9 2 .

T h e  C o m m is s io n , in  th e  p r im a ry  

f in d in g  o f  th e  c a s e , h e ld  th a t d ir e c t  d is ­

c r im in a t io n  h a d  b e e n  s u b s ta n tia te d  a n d  

th e  s c h o o l  “c o u ld  a n d  s h o u ld  h av e  s tr iv ­

e n  to  d o  m o r e ” fo r  th e  s tu d e n t , in  a  g e n ­

e ra l c o n te x t  o f  “a la c k  o f  o n g o in g  p a s ­

to ra l c a r e ”. It w a s  fu r th e r  h e ld  th a t “a 

m o r e  s y m p a th e tic  a n d  re le v a n t  r e s p o n s e  

... s h o u ld  h av e b e e n  m a d e ”.

T h e  F e d e ra l C o u rt  o v e r tu r n e d  th e  

C o m m is s io n ’s f in d in g  o f  d ir e c t  d is c r im i­

n a t io n , o n  th e  g ro u n d s  th a t a n  in c o r r e c t  

c o m p a r is o n  h a d  b e e n  m a d e  in  te rm s  o f  s 

5 , b e tw e e n  th e  a c tu a l t re a tm e n t  o f  th e  

s tu d e n t  a n d  w h a t id e a lly  s h e  m ig h t  h a v e  

re c e iv e d , ra th e r  th a n  h o w  th e  s tu d e n ts  

tre a tm e n t  w as d iffe re n t fro m  th a t w h ic h  

w o u ld  h a v e  b e e n  a c c o rd e d  to  o th e r  s tu ­

d e n ts  w ith o u t  h e r  d isab ility , in  th e  sa m e  

o r  s im ila r  c irc u m s ta n c e s .

“ U P D A T E ”  N O .  7  -  
V I C A R I O U S  L I A B I L I T Y  E V E N  
F O R  N E G L I G E N C E  O F  
S T U D E N T  S P O T T E R S

In  Duncan v Tmstees o f the Roman 
Catholic Church fo r  the Archdiocese o f 
C anberra and Goulburn  ( u n r e p o r te d ,  

A C T  S u p  C t, H ig g in s  J ,  S C 1 0 1 / 1 9 9 5 ,  1 4  

O c t o b e r  1 9 9 8 ) ,  a te a c h e r  w a s  h e ld  n e g li­

g e n t fo r fa ilin g  to  re in fo rc e  sa fe ty  ru le s  

a n d  e n su re  th a t s tu d e n ts  fu lly  u n d e r ­

s to o d  th e ir  in s tr u c t io n s  in  a g y m n a s tic s  

c la s s  in v o lv in g  h a n d s ta n d s . T h e  s c h o o l  

a u th o r ity  w as h e ld  v ic a r io u s ly  lia b le  n o t  

o n ly  fo r th e  te a c h e r s  b r e a c h , b u t  a lso  fo r  

th e  b r e a c h  b y  a n o th e r  s tu d e n t  a c t in g  as 

“s p o tte r ”, w h e n  a  g irl fell a n d  in ju r e d  

h e r s e lf  d u r in g  a h a n d s ta n d , a s  a  re su lt o f  

n o t  b e in g  p ro p e r ly  s u p p o r te d .

“ U P D A T E ”  N O .  8 -  
I N A D E Q U A T E  L E V E L  O F  
S U P E R V I S I O N  C A N  B E  
N E G L I G E N C E

A ssa u lt b y  o n e  s tu d e n t  u p o n  a n o th ­

er, u s u a lly  a c c o m p a n ie d  b y  a lle g a t io n s  o f  

in a d e q u a te  lev e ls  o f  te a c h e r  s u p e rv is io n , 

m a y  a lso  b e  th e  s u b je c t  o f  c o u r t  a c t io n .

In  Miller v Sotiropoulos (u n re p o r te d , 

N S W C A , M a so n  P, M e a g h e r a n d  P o w ell 

J JA , N o . C A  4 0 6 1 5 / 9 6 ,  1 8  A u g u st 1 9 9 7 ) ,  

h a v in g  w itn e sse d  a n  e x c h a n g e  o f  w o rd s 

a n d  a m isd ire c te d  K arate  k ic k  b e tw e e n  

tw o  b o y s , o n e  o f  tw o  te a ch e rs  o n  d u ty  

su p e rv is in g  th e  a rea  im m e d ia te ly  in te r ­

v e n e d  an d  b e g a n  to  m o v e  o n e  o f  th e  p ro ­

ta g o n is ts  from  th e  sc e n e . As th e  b o y s  w ere 

b e in g  sep ara ted  b y  th e  te a ch e r , th ere  w as 

a fu r th e r  e x c h a n g e  o f  a n g r y  w o rd s  

b e tw e e n  th e  b o y s , a p u sh  a n d  th e n  a 

h e av y  p u n c h  in  re s p o n se . T h e  tria l ju d g e  

h ad  co n c lu d e d , a n d  h is  d e c is io n  w as n o t 

d is tu rb e d  at a p p e a l, th a t th e  sta ff at th e  

s c h o o l h a d  ta k e n  all s u c h  ste p s  as o u g h t 

re a so n a b ly  to  h av e  b e e n  ta k e n  b y  th e m  in  

o rd e r  to  p re v en t in ju r y  to  th e  p u p ils .

In  Gray v State o f New South Wales 
(u n re p o rte d , N S W  Su p  C t, G ro v e j ,  N o. 

191 / 9 4 , 2 7  F e b ru a ry  1 9 9 8 )  d u rin g  a rain y 

lu n ch  p e n o d  w ith  in ad eq u ate ly  su p erv ised  

stu d en ts  eatin g  lu n ch  in sid e a  d o u b le -  

d e m o u n ta b le  s c h o o l  b u ild in g , a ch ild  

k n o w n  to  b e  g iven  to  h a ra ssm en t sh a ttered  

the k n e e  o f  a n  a lread y  d isab led  ch ild . T h e  

p rin cip a l an d  te a ch e rs  w ere h e ld  n eglig en t 

o n  th e  b asis  o f  in su ffic ien t su p erv isio n .

“ U P D A T E ”  N O .  9 -  
N O R M A L L Y , T H E R E  M U S T  B E  
P R O O F  O F  “ C A U S A T I O N ” ,  I N  
C L A I M S  O F  N E G L I G E N T  
S U P E R V I S I O N  
Duty o f C are

u s u a lly  e a s ily  p ro v a b le  

Breach o f Duty

n o t  so  e a s ily  p ro v a b le

“ P a r e n t a l  c o n s e n t  

f o r m s  m u s t  p r o v i d e  

s u f f i c i e n t  ‘ s i g n  

i n f o r m a t i o n ’  s o

a n y  p a r e n t a l  c o n s e

■ V
a n  i n f o r m e d  c o n s e n t . '

F oreseeability

u su a lly  a lm o s t  a fo re g o n e  

c o n c lu s io n

P roximity

u s u a lly  e a s ily  p ro v a b le

C ausation

o fte n  a m a jo r  s tu m b lin g  

b lo c k  fo r  p la in tiffs  - h a s  it 

b e e n  s a t is fa c to r ily  p ro v e n  

th a t m o re  s u p e rv is io n , o r  

a n y  s u p e r v is io n  a t a l l ,  

w o u ld  h a v e  p re v e n te d  th e  

in ju r y ?  S itu a t io n s  w h e re  

in c id e n t s  h a p p e n  s u d ­

d en ly , “o u t  o f  th e  b lu e ”, 

p o se  a d if f ic u lty  fo r  p ro v ­

in g  c a u s a t io n , a n d  s u c h  

c a s e s  o f te n  fail.

B y  c o n tr a s t  w ith  th e  a b o v e  ca se s  in  

U p d a te  N o . 8 ,  w h e r e , o n  re a d in g  th e  

ju d g m e n ts ,  it w o u ld  a p p e a r  th a t th e re  

w a s a p p a r e n tly  little  ju d ic ia l  c o n s id e r a ­

t io n  g iv e n  to  th e  lin e  o f  “n o  c a u s a t io n ” 

c a se s  in  re la t io n  to  a lle g e d ly  in a d e q u a te  

le v e ls  o f  te a c h e r  s u p e rv is io n , G a llo p  J ,  in  

th e  a p p e a l Commonwealth o f Australia 
and Australian Capital Territory Schools 
Authority v Stokes, (u n r e p o r te d , A C T  S u p  

C t , G a llo p  J ,  N o . S C A  3 8 / 1 9 9 6 ,  15  

N o v e m b e r  1 9 9 6 )  o v e r tu rn e d  a m a g is ­

tr a te s  d e c is io n  th a t th e re  h a d  b e e n  a 

b r e a c h  o f  th e  d u ty  o f  c a re  a r is in g  fro m  

in a d e q u a te  te a c h e r  s u p e r v is io n  o f  a 

lu n c h - h o u r  ta b le  te n n is  g a m e at th e  

W a n n ia s s a  P r im a ry  S c h o o l .  A n a t te m p t­

ed  ta k e o v e r  o f  th e  g a m e  b y  s tu d e n ts  w h o  

h a d  n o t  b e e n  g iv en  p e r m is s io n  to  play, 

led  to  a b o is te r o u s  sw in g in g  o f  a ta b le  

te n n is  b a t a n d  s u b s e q u e n t  in ju r ie s  to  th e
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m o u th  a n d  te e th  o f  a s tu d e n t w h o  w as 

s t r u c k  b y  th e  b a t ,  w h ic h  flew  th ro u g h  

th e  a ir  o u t o f  th e  h a n d  o f  its  u ser.

G a llo p  J  c o n s id e r e d  th e  a u th o r it ie s  

o f  Rich, Richards, Bills, Geyer, Bryar, 
Beaumont, Introvigne, Williams, Edgecock, 
Jeffery, Lewis, a n d  Clark an d  h e ld  th a t n o  

ca u sa l c o n n e c t io n  h ad  b e e n  e s ta b lish e d  

b e tw e e n  th e  in ju r y  a n d  th e  lev e l ol 

te a c h e r  s u p e rv is io n . H is H o n o u r , q u ite  

u n u su a lly , b e g a n  h is  ju d g m e n t w ith  a 

fig u re h e a d  q u o ta t io n :

“O n e  c a n  s u p e rv ise  as m u c h  as o n e  

lik e s , b u t  o n e  w ill n o t  s to p  a b o y  b e in g  

m is c h ie v o u s  w h e n  o n e ’s b a c k  is tu rn e d . 

T h a t , o f  c o u r s e , is  th e  m o m e n t  h e  c h o o s ­

e s  fo r b e in g  m is c h ie v o u s .” ( Rich v London 
County Council ( 1 9 5 3 )  1 W L R  8 9 5  p e r  

H o d s o n  L .J. a t 9 0 3 . )

“ U P D A T E ”  N O .  10  -  
C O N S E N T  I N  P A R E N T A L  
P E R M I S S I O N  N O T E S  M U S T  B E  
I N F O R M E D  C O N S E N T
U n i n f o r m e d  c o n s e n t  is n o  c o n s e n t

P a ren ta l c o n s e n t  fo rm s fo r  s tu d e n ts ’ 

p a r t ic ip a t io n  in  a w a y -fr o m -s c h o o l a c t iv i­

tie s  s u c h  as e x c u r s io n s , c a m p s , a n d  e d u ­

c a t io n a l v is its  a n d  in s p e c t io n s  m u st  p ro ­

v id e  s u ffic ie n t “s ig n if ic a n t  in fo r m a t io n ” 

s o  th a t  a n y  p a r e n ta l  c o n s e n t  is  a n  

in fo r m e d  c o n s e n t . In  Nicholas v Osborne 
and Ors ( u n r e p o r te d ,  V ic t o r ia n  C ty  

C o u r t , L a z a ru s J ,  15  N o v e m b e r  1 9 8 5 ) ,  a 

ca se  w h e re  a s tu d e n t  d ie d  as a  re s u lt  o f  a 

fall d u r in g  a n  o u td o o r  e d u c a t io n  b u s h ­

w a lk in g  c a m p , it w as h e ld  th a t  th e  

p a re n ta l c o n s e n t  fo rm  fo r s tu d e n t  p a r t ic ­

ip a tio n  h ad  b e e n  in a d e q u a te :

“It w a s  a s k e d  o f  M rs  O s b o r n e  

w h e th e r  th e  in fo r m a t io n  g iv e n  to  p a r ­

e n ts  in fo r m e d  th e m  th a t  th e  ro u te  t r a ­

v e r s e d  r u g g e d  a n d  d if f ic u l t  t e r r a in ,  

w h e r e  o n e  s lip  c o u ld  w e ll lead  to  h e a d  

in ju ry , a n d  th a t  if  th a t  o c c u r r e d  in  g iv e n  

c o n d it io n s ,  th e  a re a  w a s  so  in a c c e s s ib le  

a n d  e v e n  c o m m u n ic a t io n  so  d if f ic u lt , 

th a t  su rv iv a l w a s n o t  r e a s o n a b ly  to  b e  

e x p e c te d . N o n e  o f  th is  in fo r m a t io n  w a s  

g iv e n . T h is ,  o f  c o u r s e ,  m e a n s  th a t th e  

c o n s e n t  w a s  n o t  a n  in fo r m e d  c o n s e n t .  

M o re  im p o r ta n t ly  fo r  p r e s e n t  p u r p o s e s , 

it is  r e a s o n a b le  to  s u p p o s e  th a t n o  p a r ­

e n ts  w o u ld  h a v e  c o n s e n t e d ."

“ U P D A T E / B A C K D A T E ”  N O .  I I -
T H E  L E V E L  O F  A V A I L A B L E
R E S O U R C E S  I S  A  S I G N I F I C A N T
F A C T O R  I N  D E T E R M I N I N G
A D E Q U A T E  L E V E L S  O F
S U P E R V I S I O N
M a k e  I t  S t r e t c h ,  M a k e  I t  D o

C o u r ts  h a v e  s h o w n  a s y m p a th e t ic  

u n d e r s ta n d in g  fo r  th e  re a l- life  s i tu a t io n  

o f  r e s o u r c e  a v a ila b ility , a n d  h a v e  b e e n  

p r e p a r e d  to  ta k e  th is  in to  a c c o u n t ,  

w h e n  c o n s i d e r i n g  th e  a d e q u a c y  o f  

te a c h e r  s u p e r v is io n .

In  B arker  v The State o f South 
Australia ( 1 9 7 8 )  1 9  S A S R  8 3 ,  J a c o b s  J ,  

d e c l in in g  to  f in d  th e  n e c e s s a r y  p r o o f  o f  

c a u s a t io n  b e tw e e n  a tw e lv e -y e a r -o ld  

c h i ld ’s in ju r y , a n d  a s h o r t  a b s e n c e  fro m  

th e  c la s s r o o m  b y  th e  te a c h e r , sa id  a b o u t  

e d u c a t io n a l  re s o u r c e s :

“T o a s s e r t  th a t  th e  s c h o o l  m u s t  

a c c e p t  l ia b ili ty  fo r  a n y  h u r t  su ffe re d  b y  

a c h ild  d u r in g  th e  te m p o r a r y  a b s e n c e  o f

a t e a c h e r  fro m  th e  c la s s r o o m  a n d  th a t 

th e  s c h o o l  m u s t  h a v e  a c o m m u n ic a t io n  

s y s te m  a n d  s ta n d - b y  s ta ff  to  c o v e r  a n y  

s u c h  a b s e n c e ,  is  to  d e m a n d  a  s ta n d a rd  

o f  a b s o lu te  p e r fe c t io n ,  a t le a s t  w ith  

c h i ld r e n  b e y o n d  p r im a r y  s c h o o l  ag e . 

D if fe r e n t  c o n s id e r a t io n s  m a y  o f  c o u r s e  

a p p ly  to  v e ry  y o u n g  c h i ld r e n .”

In  Keen v State o f Queensland and 
Dwan (u n re p o r te d , Q ld  S u p  C t, S ta b le  

S P J, 2 1  Ju ly  1 9 7 8 ) ,  a  p u p il h ad  b e e n  

b lin d e d  in  a lu n c h tim e  p la y g ro u n d  a c c i­

d e n t at a o n e - te a c h e r  sc h o o l, w h ile  p lay in g  

a p ro h ib ite d  g am e ca lled  “A ro u n d  th e 

W o r ld ”, w h ic h  in v o lv ed  the th ro w in g  o f  

s tick s . D w a n , th e  teach er/ p rin cip a l, h ad  

p re v io u sly  ca u g h t th e  c h ild re n  p la y in g  th e 

g a m e , w a rn e d  th e m  n o t to  p lay  w ith  s tick s  

a n d  h a d  b u r n t  th e  s t ic k s  in  th e  in c in era to r.

O n  th e  d a y  o f  th e  a c c id e n t ,  D w a n  

w e n t  to  h is  t e a c h e r ’s r e s id e n c e  n e x t  

d o o r , to  e a t  lu n c h . W h ile  h a v in g  h is  

lu n c h , h e  lo o k e d  o u t  o f  th e  w in d o w  

th re e  t im e s  to  c h e c k  o n  th e  c h ild r e n .  It 

h a d  b e e n  s u g g e s te d  in  c r o s s - e x a m in a ­

t io n  th a t  D w a n  c o u ld  h a v e  w a lk e d  

a r o u n d  th e  p la y g ro u n d  w h ile  e a t in g  h is  

lu n c h . S ta b le  J  sa id :

“S u c h  a  p r o p o s it io n  s e e m s  to  m e  to  

b e  s o m e w h a t  u n r e a l, a s  w o u ld  a s u g g e s ­

t io n  th a t  a te a c h e r  in  so le  c h a rg e  o f  s u c h  

a s c h o o l  c o u ld  g o  to  th e  la v a to ry  o n ly  at 

h is  p e r il ,  b e tw e e n  th e  a rr iv a l o f  a n y  c h i l ­

d re n  at th e  s c h o o l ,  a n d  th e ir  d e p a r tu r e .”

“ U P D A T E / B A C K D A T E ”  N O .  1 2  -  
D O N ’ T  L E T  T H E M  G E T  E A T E N  
B Y T H E  B E A R S

E x c u r s io n s  a re  a p o p u la r  p a r t  o f  

p r im a r y  s c h o o l  l e a r n in g ,  u s e d  fo r  

b r o a d e n in g  th e  f ir s t -h a n d  e x p e r ie n t ia l  

b a c k g r o u n d  o f  y o u n g  c h i ld r e n .  B u t 

b e c a u s e  th e  e d u c a t io n a l  e x c u r s io n  

in v o lv e s  a m o v e m e n t  a w a y  fro m  th e  

k n o w n  p r e d ic ta b le  e n v ir o n m e n t  o f  th e  

s c h o o l ,  o u t  in to  “fo re ig n  te r r i t o r y ”, a 

h ig h e r  s ta n d a r d  is  s e t  fo r  th e  d u ty  o f  

c a r e . E x c u r s io n s  to  z o o s  a n d  a n im a l 

p a r k s  a r e  p a r t i c u la r ly  p o p u la r ,  b u t  

p o te n t ia l ly  v e ry  d a n g e r o u s  fo r  y o u n g  

c h ild r e n ,  i f  a d e q u a te  s u p e r v is io n  is  n o t  

p r o v id e d . T e a c h e r s  p la n n in g  s u c h  o u t ­

in g s  n e e d  to  b e a r  in  m in d  th e  h ig h  fo r e ­

s e e a b i li ty  o f  a c c id e n ta l  in ju r y  to  y o u n g  

c h ild r e n  b e c a u s e  o f  th e ir  in e x p e r ie n c e ,  

w ilfu ln e s s , c u r io s i ty  a n d  in a b il i ty  to  

fo re s e e  d a n g e r o u s  c o n s e q u e n c e s .  S3
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