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Last month’s House of Lords decision that 3000 South African 
asbestos disease victims will be allowed to sue the English 
multi-national company Cape PLC in London, has wide-reaching 
implications. It means that other multi-national companies based in 
England may be held accountable in English Courts for injury and 
disease suffered by South Africans and others in the developing 
world, if there is no funding to bring court actions in the countries
in which the victims live.
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T h e  o n ly  r e a s o n  th a i  th e  

H o u s e  o l L o r d s , in  a 

h u m a n e  a n d  u n a n im o u s  

d e c is io n , a llo w e d  th e  S o u th  

■  A f r ic a n  a s b e s t o s  d is e a s e  

v ic t im s  to  l it ig a te  in  E n g la n d , is  th a t 

th e r e  is s t ill  leg a l a id  fo r  th e  c a s e  in 

E n g la n d , w h e r e a s  th e re  is n o  leg al a id  o r  

o th e r  fu n d in g  in  S o u th  A fr ica . It w a s a 

v e ry  s im p le  p o in t ,  e x tr a c te d  from  a m a ss  

o f  d o c u m e n ta t io n , in c lu d in g  o v e r  1 6 0  

le g a l a u th o r it ie s .

C a p e  u n w itt in g ly  d e m o n s tra te d  th e  

la c k  o f  fu n d in g  fo r  th e  c a s e  in  S o u th  

A frica  b y  o ffe r in g  a Jo h a n n e s b u r g  a c a 

d e m ic  la w y e r  a s u m  o f  m o n e y  to  fu n d  

th e  a c t io n  in  S o u th  A frica  a g a in st  itse lf. 

U n d e r s ta n d a b ly , h e  q u e s t io n e d  th e

e th ic s  o f  su c h  a n  u n u s u a l a r ra n g e m e n t.

T h is  is  h o w  L o rd  B in g h a m  p u t it in  

th e  H o u s e  o f  L o rd s  d e c is io n :

“If th e s e  p ro c e e d in g s  w ere  stay ed  in  

fa v o u r o f  th e  m o re  a p p ro p ria te  fo ru m  in  

S o u th  A fr ica  th e  p ro b a b ility  is th a t th e  

p la in t i f f s  w o u ld  h a v e  n o  m e a n s  o f  

o b ta in in g  th e  p ro fe ss io n a l re p re s e n ta t io n  

a n d  th e  e x p e r t  e v id e n c e  w h ic h  w o u ld  b e  

e ss e n tia l if  th e s e  c la im s  w ere  to  b e  ju s t ly  

d e c id e d . T h is  w o u ld  a m o u n t to  a d e n ia l 

o f  ju s t i c e .  In  th e  sp e c ia l an d  u n u s u a l c i r 

c u m s ta n c e s  o f  th e se  p ro c e e d in g s , la c k  o f  

th e  m e a n s  in  S o u th  A frica  to  p ro s e c u te  

th e s e  c la im s  to  a c o n c lu s io n  p ro v id e s  a 

c o m p e ll in g  g r o u n d .. .fo r  re fu s in g  to  sta y  

th e  p ro c e e d in g s  h e r e .”

T h is  c o n c l u s io n  o v e r r u le d  la s t  

y e a r s  C o u r t  o f  A p p e a l d e c is io n , w h ic h  

re fe rre d  to  th e  tr a d it io n  o f  p u b lic  s e r v 

ic e  in  th e  leg a l p r o fe s s io n  in  S o u th  

A fr ic a , a n d  s ta te d  th a t  leg a l r e p r e s e n ta 

t io n  w o u ld  b e  a v a ila b le  fo r  c la im s  in  th e  

S o u th  A fr ic a n  C o u r ts .

Pill L.J, in  th e  C o u rt o f  A p p e a l, 

s ta te d :

“M o re o v e r , g iv en  th e  a c c e s s ib il ity  to  

th e  w e a lth  o f  s c ie n tif ic , te c h n ic a l an d  

m e d ic a l e v id e n c e  a v a ila b le  in  th is  c o n 

te x t , 1 a m  c o n f id e n t  th a t it c o u ld  b e  

m a d e  a v a ila b le  in  a S o u th  A fr ica n  c o u r t  

to  th e  e x te n t  re q u ire d  to  a ch ie v e  a  p r o p 

e r  c o n s id e r a t io n  o f  th e  p la in tiffs ’ c a se s . 

T h e  a c t io n  w o u ld  b y  n o  m e a n s  b e  n o v e l 

o r  s p e c u la t iv e .”

N o  o n e  k n o w s  h o w  lo n g  leg a l a id  

w ill re m a in  a v a ila b le  in E n g la n d  fo r  s u c h  

ca se s . A t th e  m o m e n t , m u lt i -p a r ty  o r  

m a ss  to r t  a c t io n s  w ith  a p u b lic  in te re s t  

fa c to r  c o m e  w ith in  th e  s c o p e  o f  th e  

re c e n tly  c u r ta ile d  c iv il legal a id  sy s te m  

a n d  th e re  a re  n o  p la n s  to  c h a n g e  th is . It 

is  n o t  d if f ic u lt  to  im a g in e  th a t, w ith  o r  

w ith o u t  a c h a n g e  o f  g o v e r n m e n t, th e re  

w ill b e  in te n s iv e  lo b b y in g  from  in d u s tr y  

th a t it s h o u ld  b e  p ro te c te d  fro m  th is  

c o lo n ia l  le g a c y  b y  th e  rem o v a l o f  leg a l 

a id  in  th is  ty p e  o f  ca se .

A  d e ta ile d  in v e s tig a tio n  o f  in te rn a l 

c o r p o r a te  a r r a n g e m e n ts  w ill be  th e  first 

s ta g e  in  a n y  ca se  b r o u g h t  b y  S o u th  

A fr ica n  w o r k e r s  a g a in st  a B r itish  m u lt i 

n a t io n a l. T h e r e  is  a n  e m e rg in g  p a t te r n  o f  

su c h  c a se s  - R T Z , T h o r , an d  C a p e  h a v e  

a lre a d y  b e e n  su e d  in  th e  E n g lis h  c o u r ts  

o n  b e h a lf  o f  A fr ica n  w o rk e r s . E v e ry  ca se  

w ill b e  d if fe re n t.



V ery  few  c o m p a n ie s  h av e  th e  b o t 

to m le s s  p o c k e ts  to  p ay  c o m p e n s a t io n  to  

a n  o p e n -e n d e d  a n d  g ro w in g  g ro u p  o f  

v ic t im s . O b s c u r e  a n d  c o m p le x  in s u ra n c e  

a n d  r e - in s u r a n c e  a rr a n g e m e n ts  th e y  h a d  

2 5  o r  3 0  y e a rs  ag o  m a y  b e c o m e  v ita l to  

b o th  s id e s . T h e s e  a rr a n g e m e n ts  c a n  b e  

c lo u d e d  in  secrecy . T h e r e  a re  c o n f lic ts  o f  

in te r e s t  b e tw e e n  c o m p a n ie s , in s u re r s  

a n d  r e - in s u r e r s , w h e n  e a c h  o f  th e m  is 

p o te n tia lly  e x p o s e d  o n  s u c h  a larg e sca le .

In  o r d e r  to  w in  s u c h  a c o u r t  a c t io n  

a g a in s t  a n  E n g l is h  c o m p a n y , S o u t h  

A fr ica n  o r  o th e r  w o rk e r s  m u st  p ro v e  

c o n tr o l  w a s  e x e rc ise d  fro m  E n g la n d  b y  

th e  p a re n t m u lti-n a t io n a l.

T h e  is su e  w as p u t th is  w ay  in  th e  

C a p e  P L C  ca se :

“W h e th e r  a p a re n t c o m p a n y  w h ic h  

is p ro v e d  to  h a v e  e x e r c ise d  d e  fa cto  c o n 

tro l o v e r  th e  o p e ra t io n s  o f  a (fo re ig n )  

su b s id ia ry  a n d  w h ic h  k n o w s , th ro u g h  its 

d ir e c to r s , th a t th o se  o p e r a t io n s  in v o lv e  

r isk  to  th e  h e a lth  o f  w o rk e r s  e m p lo y e d  

b y  th e  su b s id ia ry  and /or p e r s o n s  in  th e  

v ic in ity  o f  its  fa c to ry  o r  o th e r  b u s in e s s  

p re m ise s , o w e s  a d u ty  o f  ca re  to  th o se  

w o rk e r s  and / or o th e r  p e r s o n s  in  re la tio n  

to  th e  c o n tr o l  w h ic h  it e x e r c is e s  ov er, 

a n d  th e  a d v ic e  w h ic h  it g iv e s  to  th e  s u b 

sid ia ry  c o m p a n y .”

T h e  k e y  w o rd  is  “c o n t r o l”.

I n d u s t r ia l  d is e a s e s , p a r t ic u la r ly  

a s b e s to s -r e la te d  d is e a se s , ta k e  a lo n g  

t im e  to  d e v e lo p . M e s o th e lio m a , a c a n c e r  

w h ic h  a t ta c k s  th e  l in in g  o f  th e  lu n g s  o r  

a b d o m e n , ta k e s  at lea st 1 0  y e a rs  to  

d e v e lo p  a fte r  e x p o s u re  to  a s b e s to s , b u t  it 

c a n  o f te n  ta k e  4 0  o r  5 0  y e a rs . W h a t  m a t

te rs , i f  s u c h  ca se s  a re  to  b e  w o n , is  th e  

c o n tr o l  e x e r c is e d  fro m  B r ita in  2 5  o r  3 0  

y e a rs  ag o .

T h e  a rr a n g e m e n ts  b e tw e e n  B ritish  

p a r e n t  c o m p a n ie s  a n d  t h e i r  S o u th  

A fr ic a n  a n d  p ro b a b ly  o th e r  su b s id ia ry  

c o m p a n ie s  w e re  d iffe re n t in  n e a r ly  ev ery  

ca se . S o m e  su b s id ia r ie s  w e re  v e ry  t ig h tly  

c o n tr o lle d  fro m  B rita in , o th e r s  o p e ra te d  

a lm o s t  in d e p e n d e n tly .

In  1 9 7 3  th e r e  w a s  a B r it is h  

G o v e r n m e n t  R e p o rt c a lle d  “W a g e s  an d  

C o n d it io n s  o f  A fr ic a n  W o r k e r s  

e m p lo y e d  b y  B r itish  F ir m s  in  S o u th  

A f r ic a .” 1 4 1  B r it is h  c o m p a n ie s  w ith  

b u s in e s s  in te re s ts  in  S o u th  A frica  gave 

e v id e n c e  fo r th is  re p o rt . T h e y  in c lu d e d  

B r itish  L e y la n d , U n ile v e r , M e ta l B o x ,

G E C , S la t e r  W a lk e r , B a r c la y s  B a n k , 

C a d b u ry  S c h w e p p e s , B r itish  O x y g e n , 

D u n lo p  H o ld in g s , G r e a t  U n iv e r s a l  

S to re s , C o n s o lid a te d  G o ld  F ie ld s  an d  

m a n y  o th e r s . In  1 9 7 3 ,  B r it is h  c o m p a 

n ie s  e m p lo y e d  o v e r  a th ird  o f  a m il l io n  

w o rk e r s  in  S o u th  A frica . A b o u t a h a l f  o f  

th e  c o m p a n ie s  w e re  in  m a n u fa c tu r in g , a 

fifth  in  s e r v ic e s , a n d  a te n th  in  m in in g . 

T h is  re p o r t  a n a ly se s  th e  v a r ia t io n s  in  

c o n tr o l  a n d  re s p o n s ib i l i ty  e x e r c is e d  fro m  

B rita in : “T h e  p r e s e n c e  o f  o n e  o r  m o r e  o f  

its  d ir e c to r s  o n  th e  b o a rd  o f  th e  S o u th  

A fr ica n  a ffilia te  s h o u ld  a ss is t  th e  p a re n t 

c o m p a n y  to  e x e r c is e  c o n tr o l  o r  in f lu 

e n c e . In  m a n y  B r it is h  c o m p a n ie s , a p a r 

t ic u la r  d ir e c to r  o r  d ir e c to r s  - n o r m a lly  

a p p o in te d  to  th e  S o u th  A fr ica n  B o a rd  - 

w e re  g iv e n  re s p o n s ib i l i ty  fo r  m o n ito r in g , 

in f lu e n c in g  o r  l ia is in g  w ith  th e  S o u th  

A fr ica n  a ffilia te . M a n y  h a d  a M a in  B o a rd  

d ir e c to r  o n  th e  b o a rd  o f  a w h o lly -o w n e d  

o r  p a r t ly -o w n e d  s u b s id ia ry ...In  a n u m 

b e r  o f  c a s e s  - fo r  e x a m p le  B .L .M .C .,  

S la te r  W a lk e r , C h u b b  &  S o n , th e  G e o rg e  

C o h e n  6 0 0  G ro u p , a n d  G ly n w e d  -  th e  

p a re n t c o m p a n y  w a s re p re se n te d  b y  its  

c h a ir p e r s o n . In  th e  ca se  o f  P a la b o ra  

M in in g  C o m p a n y , in  w h ic h  R io  T in to -  

Z in c  (R T Z ) h a d  a c o n tr o ll in g  in te re s t , 

fo u r  o f  th e  1 5  m e m b e r s  o f  th e  P a la b o ra  

b o a rd  w e re  d ir e c to r s  o f  R T Z .”

T h e  la rg e st  in v e s to r  in  S o u th  A frica  

co v e re d  b y  th is  e n q u ir y  w a s C h a r te r  

C o n s o lid a te d , w h ic h  h a d  b o o k  v a lu e  

in v e s tm e n ts  in  S o u th  A frica  in  1 9 7 3  o f  

n e a r ly  £ 1 5 0  m il l io n . Its  in v e s tm e n t  w as 

s p re a d  o v e r  m a n y  a re a s , m o s t  o f  it in  

c o m p a n ie s  in  w h ic h  it h e ld  a b o u t  1 0 %  

o f  s h a re s . T h is  in c lu d e d  th e  A n g lo -  

A m e r ic a n  C o r p o r a t io n  o f  S o u th  A frica  

w h ic h , to g e th e r  w ith  its  c lo s e ly  a s s o c ia t 

ed  c o m p a n ie s , a c c o u n te d  fo r  7 0 %  o f  

C h a r te r  C o n s o lid a te d ’s to ta l in v e s tm e n ts  

in  S o u th  A frica . T h e  C h a ir  o f  C h a r te r  

C o n s o lid a te d  d e n ie d  th a t it c o u ld  e x e r 

c ise  a n y  fo rm  o f  c o n tr o l  o v e r  its  in v e s t 

m e n ts , b u t  sa id  th a t it could exercise some 
influence. B r it is h  S te e l C o r p o r a t io n  (B S C )  

o n  th e  o th e r  h a n d , s ta te d  th a t  it “is  c o n 

c e r n e d  a s  to  th e  e m p lo y m e n t  p o lic ie s  o f  

a ll th e  c o m p a n ie s  in  w h ic h  it d ir e c tly  o r  

in d ir e c t ly  o w n s  e v e n  m in o r ity  in te re s ts  

in  S o u th  A frica  a n d  e lse w h e re  th r o u g h 

o u t  th e  w o r ld , a n d  h a s  c o n s is te n tly  u se d  

s u c h  in f lu e n c e  as it p o s s e s s e s  in  th o s e  

c o m p a n ie s  to  fu r th e r  th e  im p r o v e m e n t

<§r o f  w o r k in g  c o n d it io n s  a n d  to  

<?• e n s u r e  th a t th e y  a t le a st k e e p  

p a c e  w ith  th e  b e s t  c u r r e n t  p r a c 

t ic e s  o f  g o o d  in d u s tr ia l  e m p lo y 

e r s  in  th e  c o u n tr y  c o n c e r n e d .” 

J k  T h a t  b e g s  th e  q u e s t io n  o f  w h e th e r  

K  a B ritish  m u lt i -n a t io n a l  s h o u ld  b e  

ju d g e d  b y  s ta n d a rd s  o f  w o rk in g  

c o n d it io n s  in  B n ta in  o r  b y  s ta n -  

P jg P  d a rd s  p re v a ilin g  in  th e  c o u n tr y  

in  w h ic h  it h a s  in v e s te d .

A lm o s t  a ll  th e  B r it is h  c o m p a n ie s  

w h ic h  e x p r e s s e d  a v ie w  fo r  th is  re p o rt  

“a c k n o w le d g e d  a re s p o n s ib i l i ty  in  re la 

t io n  to  th e  w a g e s  a n d  c o n d it io n s  o f  

A fr ic a n  e m p lo y e e s  in  th e ir  a ff i l ia te d  

c o m p a n ie s  in  S o u th  A frica . A m o n g  th e m  

c a n  b e  m e n t io n e d  R T Z , A s s o c ia te d  

P o r t la n d  C e m e n t ,  Im p e r ia l  C h e m ic a l  

In d u s tr ie s  ( I C I ) ,  B r itish  O x y g e n , Je s s e l  

S e c u r i t i e s  a n d  A r m ita g e  S h a n k s . 

V ir tu a l ly  n o  c o m p a n y  d is c la im e d  

r e s p o n s ib i l i ty  in  e v id e n c e .”

T h e  a u th o r s  o f  th e  re p o r t  m a k e  th e  

c o m m e n t : “H o w e v e r  it is o n e  th in g  to  

a c c e p t  re s p o n s ib i l i ty  a n d  a n o th e r  to  a c t  

u p o n  i t .”

T h e  R e p o r t  s ta te s  th a t B ritish  c o m 

p a n ie s  w ith  s c o r e s  o r  e v e n  h u n d r e d s  o f  

b r a n c h e s  a b r o a d  h a d  little  p o s s ib il ity  o f  

c o n tr o l  o f  a n y  b u t  th e  m o s t  im p o r ta n t  

p o lic y  is s u e s , “b u t  th e  w a g e s  a n d  c o n d i

t io n s  o f  A fr ic a n  w o r k e r s  in  th e ir  S o u th  

A fr ic a n  a ffilia te s  are  o f  s u c h  im p o r ta n c e  

to  th e  r e p u ta t io n s  o f  p a re n t c o m p a n ie s  

th a t th e y  m u s t  n e c e s s a r ily  h a v e  a r e s p o n 

s ib il ity  in  fo r m u la t in g  b r o a d  p o lic ie s .”

It c o n c lu d e s  w ith  a s ta te m e n t  th a t  “it 

is  r ig h t fo r  B r it is h  c o m p a n ie s  to  a c c e p t  a 

r e s p o n s ib i l i ty  in  re la t io n  to  th e  w a g e s  

a n d  c o n d it io n s  o f  S o u th  A fr ica n  e m p lo y 

e e s  in  th e ir  b u s in e s s  in te re s ts  in  S o u th  

A fr ic a , in s o fa r  a s  th e  c o m p a n ie s  h a v e  th e  

p o w e r  to  c o n t r o l  o r  in f lu e n c e  th o s e  

w a g e s  a n d  c o n d it io n s . T h e  w a g es an d  

c o n d it io n s  o f  A fr ica n  e m p lo y e e s  a re  a n  

im p o r ta n t  is s u e , o n  w h ic h  th e  p a re n t 

c o m p a n y  is  a d v is e d  to  fo rm u la te  c e r ta in  

b r o a d  p o lic ie s .”

T h e  n e w  a c c o u n ta b il i ty  o f  m u lt i 

n a tio n a ls  in  th e  c o u n try  in  w h ich  th e y  are 

reg istered  a n d  b a se d , an d  w h a t tests th e  

C o u rts  w ill a p p ly  to  th e  m e a n in g  o f  “c o n 

tro l” e x e rc ise d  b y  p a re n t co m p a n ie s  o v er 

fo re ig n  s u b s id ia r ie s ,  a re  e x c i t in g  a n d  

im p o r ta n t  issu e s . A s o f  now , n o b o d y  

k n o w s  w h e re  th is  wall u ltim a te ly  lead. GO
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