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High Court reaffirms 
G r i f f i t h s  v  K e r k e m e y e r  principle

G r i n c e l i s  v  H o u s e  ( 2 0 0 0 )  H C A  4 2

O n  3  A u g u st 2 0 0 0 ,  th e  H ig h  

C o u rt b y  m a jo r ity  a llo w e d  

a n  a p p ea l fro m  th e  F e d e ra l 

C o u rt o f  A u stra lia  o n  th e  

issu e  o f  th e  ra te  at w h ic h  

in te re s t s h o u ld  b e  ca lc u la te d  o n  th e  p ast 

Griffiths v Kerkemeyer c o m p o n e n t  o f  an  

aw ard  o f  d am ag es.

T h e  F e d e ra l C o u rt  h a d , b y  a 3 :2  

m a jo rity , fav o u red  th e  n o t io n a l  in te re s t  

rate  w h ic h  is a p p lie d  to  g e n e ra l d a m a g e s  

fo r  p ain  a n d  su ffe r in g  fo llo w in g  th e  1 9 9 1  

H ig h  C o u rt  d e c is io n  in  M S P  (SA ) Pty Ltd 
v Gogic o f  4 % . T h e  m in o r ity  h a d  o p te d  

fo r  a c o m m e rc ia l  ra te  o f  in te re s t.

In  th e  H ig h  C o u r t , o n ly  Ju s t ic e s  

K irb y  a n d  C a llin a n  th o u g h t  th a t th e  

n o t io n a l  ra te  s h o u ld  b e  u s e d . B o th  

ju d g e s  re fe rre d  to  th e  a r t i f ic ia l ity  o f  

a llo w in g  a c o m m e rc ia l  ra te  o f  in te re s t  o n  

an  a m o u n t  w h ic h  h a d  n o t  b e e n  a n d  

w o u ld  n o t  b e  p a id  b y  th e  p la in tiff .

H o w ev er, th e  m a jo r ity  (G le e s o n  C J, 

G a u d r o n , M c H u g h , G u m m o w  a n d  

H ay n e  J J )  sa id  th a t th e  G o g ic  a rg u m e n t

rea lly  a m o u n te d  to  a n  a tte m p t to  u n d e r 

m in e  th e  p r in c ip le  in  Griffiths v 

Kerkemeyer itse lf, w h ic h  th e y  sa id  w as so  

firm ly  e n tr e n c h e d  in  A u stra lia n  law  th a t 

it c o u ld  n o w  b e  re m o v e d  o n ly  b y  le g is la 

tio n . C o n s is te n tly  w ith  th a t p r in c ip le , 

in te re s t  s h o u ld  b e  c a lc u la te d  at c o m m e r 

c ia l ra tes .

F o r  th e  p u rp o ses  o f  th e  case , the a p p li

ca b le  c o m m e rc ia l rate w as 1 2 % , b y  v irtu e 

o f  a p ra c tice  d ire c tio n  o f  th e  A C T  S u p re m e  

C o u rt, in w h ic h  th e  ca se  had  orig in ally  

b e en  h eard  b y  M aster H o g an  in 1 9 9 5 .

C o m m e n t
T h e r e  h a d  b e e n  s o m e  s p e c u la t io n  

w ith in  th e  leg a l p ro fe s s io n  a n d  b y  legal 

c o m m e n ta to r s  th a t th e  C o u r t , fo llo w in g  

th e  a p p o in tm e n t  o f  th re e  n e w  ju d g e s  

s in c e  Kars v Kars w as d e c id e d  in  1 9 9 6 ,  

m ig h t b e  p e r su a d e d  to  rev iew  th e  p r in c i

p le  a d o p te d  in  Griffiths v Kerkem eyer  a n d  

re fin e d  in  la te r  d e c is io n s . Grincelis is 

s u c h  a s tr o n g  m a jo r ity  d e c is io n  th a t it 

c a n  re a s o n a b ly  b e  sa id  th a t it w ill b e

m a n y  y e a rs  b e fo re  th e  H ig h  C o u rt  w ill 

r e c o n s id e r  th e  Griffiths v Kerkemeyer 
p r in c ip le . T h e  p n n c ip le  is e n tr e n c h e d  in  

th e  c o m m o n  law  a n d  in  p ra c tic a l te rm s 

c a n  b e  m o d if ie d  o n ly  b y  le g is la tio n .

In  m o s t  p e r s o n a l  in ju r y  a c t io n s , 

in te re s t  o n  th e  p a st Griffiths v Kerkemeyer 
c o m p o n e n t  w ill b e  a  m o d e s t a m o u n t. 

T h e  d e c is io n  w ill, h o w e v e r, h av e  a s ig 

n if ic a n t  e ffe c t  w h e re  c a ta s tr o p h ic  in ju r ie s  

a re  c o n c e r n e d ,  p a r t ic u la r ly  as s u c h  

a c t io n s  g e n e ra lly  a w a it s ta b ilisa tio n  o f  

th e  p la in t if f ’s  c o n d it io n  an d  are o ften  not 

d is p o s e d  o f  fo r a n u m b e r  o f  y ea rs  a fte r  

th e  in ju ry .

T h e  d e c is io n  w ill ra re ly  h av e  a n y  

a p p l ic a t io n  in  N S W  m o to r  a c c id e n t  

c la im s , b e c a u s e  o f  th e  s ta tu to ry  m o d if i

c a t io n s  to  th e  e n tit le m e n t  to  Griffiths v 

Kerkem eyer  d a m a g e s  a n d  to  in te re s t. B3

D a v i d  H a r p e r  is a P a r tn e r  a t A b b o t t  
T o u t in C a n b e rra  phone 0 2  6 2 4 8  4 2 0 8  
fax 0 2  6 2 4 9  I 19 6  
email C a n b e rra @ a b o ttto u t.c o m .a u

APLA National Conference 2 0 0 1  Co-Convenor & Committee
The APLA National Conference is the major 
event on the APLA calendar.

The Conference is organised by a team 
including two Convenors and 
a program committee, supported by 
a professional conference organiser and the 
Executive Officer of APLA.

We are looking for members who would be 
interested in assisting with the event in 2001.

Co-Convenor

Appointed for a two year term and wiil join one of the current Convenors in 
taking a leadership role in the organisation of the conference

Program  Committee

• Assists with the development of the program including topics and speakers

• Meets via teleconference (approx. 4 meetings)

If you are interested in participating in the 2001 Conference in either of these 
roles, please send us some details about yourself and any ideas you have for 
future conferences.

Send expressions of interest by October 20 to: Jane Staley, Executive Officer, APLA
Level 1, 128 Chalmers Street Surry Hills NSW  2010
DX 22515 Surry Hills Email: jstaley@apla.com
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