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[ ■ ■ h e  recent increase in p re 
m iu m s  p a y a b le  b y  the 
m e d ic a l p ro fe s s io n  fo r 
p ro fe s s io n a l in d e m n it y  
in s u ra n c e , p a rtic u la rly  in

N e w  S o u th  W a le s , a n d  the alleged 
m e d ic a l in d e m n ity  “ crisis” h ave led to 
p ro p o s e d  to rt re fo rm s  in  N e w  S o u th  
W a le s w h ic h  w o u l d  h ave a sign ifican t 

im p a c t o n  the legal rights o f  in n o c e n t v ic tim s  o f  m ed ic al n e g li
gen ce . T h e  N e w  S o u th  W a le s  G o v e r n m e n t  h as re c e n tly  
a n n o u n c e d  a package o f  p ropo sa ls in  o rd e r to deal w ith  the 
p ro b le m . U n i te d  M e d ic a l P ro te c tio n  has a p p a re n tly  in dicate d  
that such re fo rm  proposals w ill result in  a 1 2 %  re d u c tio n  in  s u b 
s c riptio n  rates payable b y  d o c to rs  w h o  are m e m b e rs  o f  U M P  

B efore o u tlin in g  the r e fo r m  p ro p o s a ls  a n d  A P L A s  p o s itio n , 
it is in s tru c tiv e  to h ave regard to  the o rig in s  o f  the m e d ic a l n e g 
ligence in s u ra n c e  “ crisis” .

A c c o r d in g  to D r  R ic h a r d  T j i o n g , C h a ir  o f  the  B o a rd  o f  
U M P , “there has been no real ... accountability by ... [medical 
defence] organizations” (P o s itio n  P a p e r o n  M e d ic a l In d e m n ity  
R e fo r m ). H is to r ic a lly , c la im s  lia bilities h a v e  n o t b e e n  stated in  
the ba lan ce  sheet o f  th e ir  a c c o u n ts . M a n y  o rg a n is a tio n s  h ave  
te n d e d  to  resort to  cash ra th e r th a n  a ccru a l a c c o u n tin g . T h e
o n ly  e x p la n a tio n  u s u a lly  o ffe re d  fo r steep s u b s c rip tio n  in creas
es in  rec en t ye ars has b e e n  s o -c a lle d  cla im s  e sc a la tio n . 
A c c o u n ta b ility  is also a la c k in g  w ith  respect to th e  m a n a g e 
m e n t o f c o rp o ra te  affairs e spe cia lly (a ) m a n a g e m e n t o f  cla im s 
a n d  (b ) in v e s tm e n t o f  m e m b e rs ’ fu n d s .

M o r e o v e r , h is to ric a lly  m e d ic a l de fe n ce  o rg a n is a tio n s  h a ve  
n o t a d o p te d  a u n ifo r m  m in im u m  s ta n d a rd  o f  a c c o u n tin g  fo r 
k n o w n  c la im s  o r  e stim ate d  lia b ilitie s .

R e g u la to ry  s c ru tin y  has b e en  la c k in g . M e d ic a l defence 
o rg a n is a tio n s , because th e y  are d is c r e tio n a ry  m u tu a ls  ra th e r 
th a n  in s u re rs , are n o t c o ve re d  b y  the  Insurance Act a n d  h a ve  
n o t b e e n  m o n ito r e d  b y  the in s u ra n c e  in d u s tr y  re g u la to rs , 
in c lu d in g  the  A u s tr a lia n  P r u d e n tia l R e g u la tio n  A u th o r it y . B y 
w a y  o f  c o n tra s t, a u th o ris e d  in s u re rs  are re q u ire d  to  c o m p ly  
w ith  s o lv e n c y  m a rg in s  a n d  reserve r e q u ire m e n ts .

R e c e n t a c c o u n tin g  p r o v is io n  fo r In c id e n ts  In c u r r e d  B u t 
N o t  R e p o r te d  ( I B N R s )  has a rtific ia lly  c re ate d  o r  e xa c e rb a te d  
the so -c a lle d  in su ra n c e  “ crisis” . It is o n ly  in  recent years tha t 
m e d ic a l d e fe nce  o rg a n is a tio n s  h a ve  sta rte d  to  b r in g  th e ir  I B N R  
lia bilities to  a c c o u n t in  th e ir  fin a n c ia l s ta te m e n ts. W h e th e r  
th e y  s h o u ld  d o  so is d e b a ta b le  g iv e n  th a t m u tu a l o rg a n is a tio n s  
can m a k e  a call o n  m e m b e rs  if  a n d  w h e n  a ctu al c la im s  e xce ed 
reserves. U M P  has n o t m a d e  a n y  p r o v is io n  fo r I B N R  liabilities 
in its fin a n c ia l a c c o u n ts  p u b lis h e d  to  d a te . H o w e v e r , the  recent 
a tte m p t to  m a k e  p r o v is io n  fo r p o te n tia l fu tu re  cla im s  has led 
to  a s u b s ta n tia l increase in  e stim a te d  cla im s  lia b ilitie s  a n d  the 
c o n s e q u e n tia l call o n  U M P  m e m b e rs  w h o  h a ve  b e e n  re q u ire d
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to  p a y  an a d d itio n a l ye a r’s s u b s c rip tio n  o v e r  5 years. T h is  has 
re in fo rc e d  p o litic a l pressure fo r to r t r e fo rm  m easures w h ic h  
w ill  h a v e  the  effect o f  ta k in g  a w a y th e  rig h ts  o f  v ic tim s  in  o rd e r 
to  red u ce  in su ra n c e  p r e m iu m s  p a y a b le  b y  d o c to rs .

M a k in g  a c c o u n tin g  p r o v is io n  fo r  I B N R s  is o n e  o f  a n u m 
b e r o f  factors w h ic h  w o u ld  a p p e a r to  h a v e  p re c ip ita te d  the 
recent “ crisis” .

It is clear that m a n y  m e d ic a l d e fe nce  o rg a n is a tio n s  h a ve  
b e e n  u n d e r fu n d e d  fo r som e  years. T h is  is n o t n e w s . W h a t  is 
n e w  is th a t be late d a tte m p ts  to m a k e  a c c o u n tin g  a d ju s tm e n ts  
h ave  p re c ip ita te d  the  so-c alle d “ crisis” a n d  led to calls b e in g  
m a d e  o n  m e m b e rs  to  p a y  a d d itio n a l fees.

A s  the a n n u a l re p o rt o f  the M e d ic a l D e fe n c e  A s s o c ia tio n  o f  
W e s te rn  A u s tr a lia  no te s: “Under funding can easily be dismissed 
as the result of claims costs being unpredictably high ... the legal pro
fession is also targeted as an additional cause. However, underfund
ing may also be caused by poor business operations and inadequate 
advice on subscription pricing.”

T h e  p r o b le m  has be e n  c o m p o u n d e d  b y  the increased rate 
o f  proce s sin g  a n d  p a y in g  claim s.

N o t  lo n g  ago it w a s rep o rte d  th a t m edic al in d e m n ity  cases 
to o k  o n  average n in e  years to resolve ( D r  R ic h a rd  T jio n g  citin g  
a 19 9 5  p a p e r b y  O ’D o w d ) . B e tw ee n  1 9 8 0  a n d  19 8 9  it has been 
re p o rte d  that the average claim s settlem e nt d e la y p e rio d  w as six 
years. T h is  p e rio d  a p p a re n tly  s h o rte n e d  to 2 .9  years fo r the p e ri
o d  1 9 9 0 -1 9 9 9 . In  N e w  S o u th  W ale s cases can n o w  be heard in 
the D is tric t C o u r t  m u c h  m o re  q u ic k ly . Cases in  the S u p re m e  
C o u r t  are n o w  also b e in g  resolved m u c h  m o re  e xp e d itio u s ly.

A s  re c e n tly n o te d  in  A u s tr a lia n  D o c to r , “in the past, slower 
claims settlements meant more time to accumulate funds to pay and 
allowed inflation to reduce the cost” (Ja m n e  M a c e , “ M a k in g  sense 
o f  the M D O  m a r k e t” , Australian Doctor, 2 3  F e b r u a r y  2 0 0 1 ) . A s  
the  sam e a u th o r  n o te s , faster cla im s  s e ttle m e n t m e a n s  less 
r e tu r n  o n  in v e s tm e n t o f  p r e m iu m s  a n d  m e m b e r  s u b s c rip tio n s .

In  s u m m a ry, relevant c o n trib u tin g  factors to the m edical 
in d e m n ity  “crisis” in clu d e  (a) h isto ric a lly lo w  p re m iu m s  and 
u n d e r  in su ra nce ; (b ) questionable tre a tm e n t o f  I B N R s ; (c) an 
increase in the rate o f claim s processing o r claim s “v e lo c ity ” ; (d ) 
a c o rre s p o n d in g  decrease in  in ve s tm e n t in c o m e ; (e) financial 
m is m a n a g e m e n t; (f) substantial defence costs in c u rre d  in  d e fe n d 
in g  claim s; (g) an unreasonable refusal o n  the part o f  vario u s 
m ed ic al defence organisations to  settle claim s resulting in an 
escalation in  the legal costs in c u rre d  b y  all parties; (h ) the u n re a 
sonable rejection in  m a n y  instances o f  settlem e nt offers m a d e  b y  
the plaintiffs resulting in  fu rth e r de lays, an increase in legal costs 
a n d  p a y o u ts  w h ic h  are s ign ific an tly h ig h e r th a n  the a m o u n t 
w h ic h  the p la in tiff agreed to accept fo r settlem ent purpose s.

M o r e o v e r , a s ig n ific a n t p r o p o r tio n  o f  the  e x p e n d itu re  is 
in c u r re d  in  p r o v id in g  services to  m e m b e rs  o f  m e d ic a l defence 
o rg a n is a tio n s  u n re la te d  to  c iv il cla im s  fo r n e g lig e n c e . T h e s e  
services in c lu d e  the p r o v is io n  o f  assistance in re la tio n  to  c o m 
p la in ts  to  the  H e a lth  C a re  C o m p la in ts  C o m m is s io n ; the  in v e s 
tig a tio n  o f c o m p la in ts  in  re la tio n  to  o v e r -s e r v ic in g ; d is c ip lin a ry  
p ro c e e d in g s ; c o ro n ia l in q u irie s ; c o m p la in ts  a n d  o th e r  p r o 
ce e d in g s  a ris in g  o u t o f  allege d s e x u a l m is c o n d u c t w ith  
p a tie n ts ; in v e s tig a tio n s  o f  a lle g e d  fr a u d  a n d  a m u l t i t u d e  o f
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o th e r  c o m p la in ts  re la tin g  to  e th ical m a tte rs  a n d  m is c o n d u c t. 
T h e  cost o f  p r o v id in g  services in  re la tio n  to  these m a tters are 
in c lu d e d  in  the  costs in c u r re d  b y  m e d ic a l d e fe nce  o rg a n is a 
tio n s  w h ic h  h ave  led to  th e  s o -c a lle d  “crisis” . M o r e o v e r , u n lik e  
v ir tu a lly  e v e ry  o th e r  c a te g o ry  o f  in s u ra n c e , in c lu d in g  in d e m 
n ity  in s u ra n c e  fo r o th e r  p ro fe s s io n a ls , there is n o  d e d u c tib le  o r  
excess r o u tin e ly  p a id  b y  d o c to rs  w h e n  a cla im  is m a d e  w h ic h  
results in  a p a y o u t b y  th e  in su re r.

In  the  case o f  U n i te d  M e d ic a l P ro te c tio n  the  recent “ call” 
m a d e  o n  m e m b e rs , w h o  are re q u ire d  to  p a y  a n a d d itio n a l ye a r’s 
s u b s c rip tio n , is d iffic u lt to  recon cile w i th  the  fact tha t U M P  h a d  
to ld  th e  N e w  S o u th  W a le s  G o v e r n m e n t  a n d  its o w n  m e m b e rs  
n o t lo n g  ago tha t there w o u l d  be n o  s u b s ta n tia l increase in  s u b 
s c rip tio n  rates a n d  n o  n e e d  fo r a call o n  m e m b e rs .

H o w e v e r , o n  1 7  N o v e m b e r  2 0 0 0  the  U n i te d  B o a rd  d e te r
m in e d , p u r p o r te d ly  u n d e r  U n i t e d ’s C o n s ti tu tio n , to  m a k e  a 
call o n  th e  m a jo r ity  o f  m e m b e rs .

In  the  e x p la n a to ry  d o c u m e n ts  sent to  m e m b e rs , U M P  stat
e d : “given the exceptional increase in claims reserves and the fore
cast of continuing substantial and significant increases in the cost of 
claims, we need additional funding beyond our usual subscription 
rates”. T h e  call w a s  said to  be m a d e  in  a n exercise o f  re s p o n s i
ble fo r w a rd  p la n n in g  to  address the  e stim ate d  cost o f  fu tu re  
claim s (n o t  yet n o tifie d  o r  r e p o r te d ), a n d  n o t to  address f u n d 
in g  o f  U n i t e d ’s c u rre n t c la im s  fo r  w h ic h  U n ite d  has a lw a ys  c o n 
te n d e d  it has m a d e  a d e q u a te  p r o v is io n . In te re s tin g ly, U n ite d  is 
also m o v in g  a w a y  fro m  a n “o c c u rre n c e ” p o lic y  to w a rd  a “claim s 
m a d e ” policy. V a rio u s  d is g r u n tle d  m e m b e rs  h a ve  lo d g e d  c o m 
p la in ts  w i th  the A C C C  a n d  at least o n e  c o m p la in t has been filed 
o n  b e h a lf o f  a n o th e r m e d ic a l defence o rg a n is a tio n  allegin g tha t 
U M P  has engage d in  m is le a d in g  a n d  d e ce p tive  c o n d u c t. It has 
been re p o rte d  in the press tha t U M P  is u n d e r  in ve s tig a tio n  b y  
th e  A C C C ,  th e  A u s t r a lia n  S e c u ritie s  a n d  In v e s tm e n ts  
C o m m is s io n  a n d  th e  A u s tr a lia n  P r u d e n tia l  R e g u la to r y  
A u th o r ity . U n ite d  n o w  has o v e r 4 2 ,0 0 0  m e m b e rs  a n d  has a v i r 
tua l m o n o p o ly  o n  m e d ic a l in d e m n ity  in su ra n ce  in A u s tra lia .

In  response to  th e  allege d “crisis” the N e w  S o u th  W a le s  
G o v e r n m e n t  has a n n o u n c e d  a pac ka ge  o f  re fo rm s  in c lu d in g  
v a r io u s  “ to rt r e fo r m ” m ea s u res .

T h o s e  r e fo rm  p ro p o s a ls  a n n o u n c e d  b y  th e  N e w  S o u th  
W a le s  G o v e r n m e n t  w h ic h  are s u p p o r te d  b y  A P L A  in c lu d e  (a ) 
a re n e w e d  focu s o n  clin ic a l q u a lity  to  red u ce  e rro rs  a n d  redu ce  
c la im s , in c lu d in g  th r o u g h  ris k  m a n a g e m e n t p ro g ra m s ; (b ) 
c o m p u ls o r y  p ro fe s sio n a l in d e m n ity  in s u ra n c e ; (c) im p r o v e d  
case m a n a g e m e n t b y  c o u rts  a n d  the  e s ta b lis h m e n t o f  a s pe 
cialist m e d ic a l n e g lig e n ce  list in  the N e w  S o u th  W a le s  D is tr ic t 
C o u r t ; (d )  greater fin a n c ia l a c c o u n ta b ility  b y  m e d ic a l de fe nce  
o rg a n is a tio n s ; (e) ch an ges to  F e d e r a l ta x  law s to  facilitate s tru c 
tu re d  s e ttle m e n ts .

O t h e r  r e fo rm  p ro p o s a ls  a n n o u n c e d  b y  the  N e w  S o u th  
W a le s  G o v e r n m e n t  are c o n s id e re d  b y  A P L A  to be u n n e c e ss a ry 
a n d  in a n y  e ve n t w ill h a v e  little im p a c t o n  p r e m iu m s . Th e s e  
in c lu d e  (a ) le g isla tion  to  p ro te c t a c tio n s  o f  “g o o d  S a m a rita n s ” ;
(b ) the a b o litio n  o f  e x e m p la r y  a n d  p u n itiv e  d a m a g e s ; (c) fix in g  
the  m a x im u m  level o f  gen e ral da m a g e s  at the c u rre n t le ve l, 
w ith  p r o v is io n  fo r  fu tu re  in d e x a tio n ; a n d  (d ) c o n fir m in g  tha t

g ra tu ito u s  care costs w h ic h  w o u l d  h a ve  be e n  p r o v id e d  re g a rd 
less o f  the  in ju r y  are n o t c o m p e n s a b le .

C o n t r a r y  to  p o p u la r  p e rc e p tio n , general da m a g e s  a w a rd s  
in  N e w  S o u th  W a le s  C o u r ts  h a v e  n o t in creased in  o v e r  a 
de cade  (w ith  the  e x c e p tio n  o f  an o ccasional a b e rra n t d e c is io n  
w h ic h  is in v a ria b ly  o v e r tu r n e d  o n  a p p e a l). M o r e o v e r , the in c i
d e n ce  o f  m e d ic a l n e glige nce  c la im s  filed in  c o u rts  in  A u s tr a lia  
a pp e a rs  to  h a ve  d e c lin e d  in  recen t years. In  the  N e w  S o u th  
W a le s  S u p re m e  C o u r t  the re  are less m e d ic a l n e glige nce  cases 
th a n  there w e re  1 2  m o n th s  a go .

R e fo r m  p ro p o s a ls  b y  the  N e w  S o u th  W a le s  G o v e r n m e n t  
o p p o s e d  b y  A P L A  in c lu d e ; (a ) c h a n g in g  the  d is c o u n t rate fr o m  
3 %  to  5 % ; (b ) fix in g  the m a x im u m  level fo r fu tu re  lo st in c o m e  
to  the  m o to r  a ccid e n ts  s ch e m e  lim it  ( a p p r o x im a te ly  $ 2 ,6 0 0  
p e r w e e k ) ; (c) th e  in tr o d u c tio n  o f  a th re s h o ld  o f  seriousness fo r 
th e  a w a rd  o f  general da m a g e s  a n d ; (d )  a b o litio n  o f  in te rest o n  
gen e ra l da m a g e s .

A P L A  has fo rm u la te d  a n d  is a d v o c a tin g  a n u m b e r  o f 
re fo rm s  w h ic h  w o u l d , i f  im p le m e n te d , alleviate o r  at least a m e 
liorate the p r o b le m  w ith o u t  the necessity fo r ta k in g  a w a y  the 
rig h ts  o f  in n o c e n t v ic tim s  fo r m e d ic a l n e g lig e n ce . T h o s e  
re fo rm s  p ro p o s e d  b y  A P L A  in c lu d e ; (a ) re m o va l o f  ta x  im p e d i
m e n ts  to  s tru c tu re d  s e ttle m e n ts ; (b )  an e arly e v a lu a tio n  schem e 
to  facilitate the e x p e d itio u s  a n d  e c o n o m ic a l re s o lu tio n  o f 
cla im s; (c) a lte rn a tive  d is p u te  r e s o lu tio n , in c lu d in g  m e d ia tio n , 
fo r sm all c la im s; (d ) ratio n a lis a tio n  o f  in d e m n ity  a rra n g e m e n ts  
in  respect o f  cla im s a ris in g  o u t o f  p u b lic  h o s p ita ls , in c lu d in g ; (i) 
re v ie w  o f the la w  g o v e rn in g  lia b ility  o f  p u b lic  h o s p ita ls  in 
respect o f  services p r o v id e d  b y  “in d e p e n d e n t” p riva te  d o c to rs ;
(ii)  re v ie w  o f  defe nce  a rra n g e m e n ts  w h e re  a c la im  is m a d e  
against b o th  the tre a tin g  d o c to r  a n d  a p u b lic  h o s p ita l to a v o id  
d u p lic a tio n  o f  the  in d e m n ity  c o v e r a n d  d u p lic a tio n  o f  legal 
de fe nce  costs; (iii)  e x te n s io n  o f  c o v e r p r o v id e d  th r o u g h  the 
T re a s u ry  M a n a g e d  F u n d . A P L A  also s u p p o rts  greater financial 
in c e n tive s  fo r m e d ic a l defence o rg a n is atio n s  to  accept re a s o n 
able offers o f  s e ttle m e n t b y  p la in tiffs . O t h e r  r e fo r m  o p tio n s  
u n d e r  c o n s id e ra tio n  b y  A P L A  in c lu d e ; (e) separate ra tin g  a n d  
p a y m e n t fo r sendees o th e r th e n  in d e m n ity  in s u ra n c e ; ( 0  the 
in tr o d u c tio n  o f a n  excess o r d e d u c tib le  w h e n  claim s are m a d e ;
(g ) v a ria tio n  o f the  e xis tin g  ra tin g  a rra n g e m e n ts  fo r ce rtain s pe 
cialists to  achie ve  m o re  e q u ita b le  s u b s e n p tio n  rates. T h e  c o m 
b in e d  d ata o f  thre e  A u s tr a lia n  m e d ic a l defence o rg a n is a tio n s  
in dic a te  tha t m e m b e rs h ip  s u b s c rip tio n s  h ave  in creased 1 0 %  
p e r a n n u m  o v e r the past d e cad e . A c tu a r ia l data in dicate s th a t in  
1 9 9 0  in d e m n ity  claim s p a y m e n ts  cost $ 6 0 0  p e r m e m b e r. In 
2 0 0 0  this w a s $ 2 ,5 0 0  p e r m e m b e r. S u c h  costs are a ffo rd a b le , if 
spre ad  o n  a m o re  e q u ita b le  basis, w ith o u t  the n e e d to  take a w a y  
rig h ts to  redu ce  s u b s c rip tio n  rates fo r certain specialist g ro u p s .

It is A P L A s  u n d e r s ta n d in g  th a t m e d ic a l de fe n ce  o rg a n is a 
tio n s  a n d  m e d ic a l o rg a n is a tio n s  in c lu d in g  the  A M A  are also 
lo b b y in g  the  state a n d  F e d e r a l G o v e r n m e n ts  to  im p le m e n t to rt 
r e fo rm s  in  o th e r  ju r is d ic tio n s .

W h ils t  r e fo rm  m easures are c le a rly n e e d e d , to rt “ r e fo r m ” is 
n o t the a nsw e r. T h e  a rtific ia lly  created a n d  s h o r t-te r m  in d e m 
n ity  “crisis” s h o u ld  n o t be a basis fo r legislation w h ic h  takes 
a w a y  the rig h ts o f  in n o c e n t v ic tim s  o f  m e d ic a l ne g lig e n ce . HI
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